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INTRODUCTION 
E. GORDON GEE* 


‘‘What is Past is Prologue.”’ 
Shakespeare, THE TEMPEST, ACT II. 


It has often been said that we can learn from history. Whether we do 
or not is uncertain. As we enter the decade of the eighties, it is ap- 
propriate to reflect on where we have been and what has happened to 
higher education in American society during the previous decade in 
order to make decisions about where we should go and how we should 
get there. In the following three essays, three individuals who served as 
Secretaries of Health, Education and Welfare reflect on their tenure in of- 
fice and the developments that occurred in higher education during that 
time. The three essays combined cover experiences from June 1970 
through January 1977. This was indeed a dynamic time period—the 
social climate reflected changing attitudes towards civil rights and the 
importance of academics, and there have been great fluctuations in the 
economic well-being of both the nation and institutions of higher educa- 
tion. 

As one who has been part of higher education during most of the 
decade, I can appreciate the changes that have occurred. We are honored 
that these three distinguished individuals have shared their experiences, 
and we welcome the opportunity to examine their unique perspectives 
on higher education. 





* President, West Virginia University; B.A., 1968, University of Utah; J.D., 1971, 
Columbia University; Ed.D., 1972, Columbia University; 1979-1981, Dean and Professor, 
West Virginia University College of Law. 











A DELICATE BALANCE: U.S. 
GOVERNMENT AND HIGHER 
EDUCATION 


THE HONORABLE ELLIOT L. RICHARDSON* 


The tension between the federal government and institutions of 
higher education has intensified over the past decade. The economic 
dependence of the academic sphere upon federal support has increased, 
while the debate over the nature and scope of government influence on 
higher education has not lost any heat. 

In 1970, early in my term as Secretary of HEW, I met from time to 
time with the Washington representatives of the higher education 
organizations, a group known as ‘“‘Dupont Circle’’ (after the location of 
their headquarters), to discuss possible approaches to federal aid for their 
institutions. The only formula upon which they could agree was ‘‘capita- 
tion’’: so much money per student for all institutions, tax-supported and 
endowed, high- and low-cost, efficient and wasteful alike. I thought 
then, and think now, that this was a copout. Capitation was a common 
denominator which evaded the hard issues of federal government policy 
towards higher education. 

The fact that this group, representing the many and diverse elements 
of our system of higher education, was united only in seeking federal 
money while resisting the attachment of conditions to its availability, il- 
lustrates the nation’s allergy to any possibility of government contro! 
over its intellectual life. Yet few, even among the most allergy-prone 
academic administrators, would deny that the government has a 
legitimate role to play in sustaining the high quality of our educational 
system. 

It is to be expected, of course, that federal bureaucrats and Congres- 
sional watchdogs will seek to impress their own educational priorities on 
the use of public funds and make them serve the corresponding versions 
of the national interest. The result has been an array of programs which 
vary in their controversiality as they entail more or less government in- 
volvement in the academic world. 





* Senior resident partner, Milbank, Tweed, Hadley & McCloy (New York City); 
B.A., 1941, Harvard College (cum laude); LL.B., 1947, Harvard Law School (cum laude); 
Secretary of Health, Education and Welfare from June 1970 until January 1973; Acting HEW 
Secretary from April to June 1958; and HEW Assistant Secretary for Legislation from 1957 
until 1959. The writer is indebted to Elise O’Shaughnessy for valuable assistance in the 
preparation of this article. 
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The most direct and widespread regulation of higher education is the 
consequence of using federal aid to promote various policies not directly 
related to higher education itself. While certain costs will inevitably 
result from any attempt to remedy a specific injustice, the system of higher 
education is peculiarly sensitive to such well-intended interventions. For 
example, the Buckley amendment, which had the worthy objective of pro- 
tecting college applicants in the rare instance when a ‘‘recommendation’”’ 
for admission is vindictive or unfair, seems less benign when one realizes 
that its only significant result has been to alter the admissions process by 
forcing universities to weight grades and test scores more heavily. 

Proposed truth-in-testing legislation would involve the federal 
government in another area of the admissions process. Even while they 
admit the need for improvement in the testing process, College Board 
members are worried by the prospect of government intervention. Fred 
Hargadon, Chairman of the Board of Trustees, has expressed concern that 
national legislation would not be sensitive to ‘‘the problems that testing 
agencies and institutions face.’’ I think that his concerns are valid. The 
Board should be encouraged to continue current efforts to devise its own 
solutions to the problems of its testing procedures. 

The fear of negative side-effects is grounded in past experience of 
federal regulation of the academic system. Although supportive in prin- 
ciple of affirmative action programs, institutions of higher education 
have an affirmative responsibility to preserve freedom in the admissions 
process and in the hiring and tenure of faculty. A lack of sensitivity in en- 
forcing compliance with regulations affecting hiring or admissions can 
impose serious constraints on the central function of the academic com- 
munity. Harvard’s President Bok has accordingly taken the lead in seek- 
ing greater involvement of educators in the legislative and regulatory 
process. 

Apart from their intrusiveness, social policy programs designed in 
Washington without adequate knowledge of the educational system or 
guidance from the ‘‘ivory tower’’ carry with them excessive financial and 
administrative burdens. Harvard University alone spent between $4.6 
and $8.3 million in 1974-75 to administer five programs: equal oppor- 
tunity laws, occupational health and safety rules, environmental protec- 
tion, the Buckley amendment, and pension reforms. Its faculty spent over 
60,000 hours complying with the regulations. Easing these burdens must 
surely be within the capacity of the new OMB regulation-reducing team 
captained by Harvard Professor Christopher DeMuth! 

A second form of federal regulation attaches conditions to the use of 
federal funds for the direct purpose of influencing the academic choices 
and educational policies of higher education. It can either create addi- 
tional financial incentives for institutions to offer new services or require 
that new services be offered as a condition for continued funding. Both 
methods have been attacked as inappropriate attempts to influence 
university curricula, but attaching new requirements to existing student 
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aid or grant programs is infinitely more dangerous to the independence 
of higher education institutions. 

Several proposals designed to shape educational policy have been 
before Congress in the past decade. One bill would have required 
medical schools, which are particularly dependent on government sub- 
sidies, to increase the size of their classes, or to accept a certain number 
of Americans who had started their studies abroad. Other proposals 
would require that a percentage of medical students at federally funded 
schools take their residencies in underserved areas or in the area of 
primary care. 

Few medical schools would continue to function without substantial 
government aid and, while certain institutions can adapt efficiently to 
such requirements, the expertise of an institution may be most highly 
developed in areas other than those the government is trying to promote. 
Forcing it to diversify in order to obtain adequate funding could threaten 
the quality of existing training programs. Incentives for increased post- 
graduate training in primary care, for example, should be targeted 
towards the institutions already equipped to provide such services. The 
only way in which this can be done is by leaving the schools free to 
decide whether it would be practical to increase their activity in a par- 
ticular area. 

A third aspect of federal involvement in higher education has less 
impact on the independent status of academic institutions: research 
grants and purchase of services. For example, federal support of facilities 
and scientists for plasma physics research has only an indirect effect on 
the university’s activities. It may increase the demand for courses which 
would qualify a graduate student for a research position but does not re- 
quire the students to take, or the university to offer, such courses. 

Research and development grants are recognized as essential to our 
defense and economy. But government funding of scientific research 
raises several questions. How much emphasis needs to be placed on 
basic, as opposed to applied research? The academic community has 
traditionally pressed for a greater emphasis on the former and a recent 
gathering of scientists from the educational, industrial and government 
sectors reiterated the importance of maintaining federal support for basic 
research. The proposed 1982 research and development budget (approx- 
imately $40 billion) cuts basic research programs 11% from 1980 budget 
levels while increasing defense research by 24%. Many educators are 
concerned that such a trend will lead to a decline in the rate of innova- 
tion and consequently in U.S. technological and scientific preeminence. 
Although the new tax laws may encourage industry to increase its invest- 
ment in basic research, I believe that government support of applied 
research, to the detriment of core research programs, is short-sighted and 
will be costly. 

Universities have long objected to the conditions attached to many 
grant programs because they feel that the time spent by faculty in obtain- 
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ing project approval or complying with information and evaluation re- 
quirements detracts from their primary roles as teachers and researchers. 
The difficulty lies in reconciling the government’s need to ensure that its 
‘resources are wisely managed and applied to the kind of research activity 
for which they were granted and the freedom necessary for creative and 
innovative research. OMB recently moved to eliminate a requirement that 
researchers receiving federal aid obtain approval each time they change 
their assistants or methods. This is illustrative both of the kind of detail- 
ed reporting that is required under some federal grants and of the present 
Administration’s previously noted philosophical commitment to remov- 
ing such burdens. 

In some cases, an ethical question is attached to federal research 
funds. Should a university accept a contract or agreement to do research 
if the results will be classified? Some institutions refuse to do govern- 
ment-funded research if they cannot publish the findings, but many can- 
not afford to make such a distinction. It is at least desirable that classified 
research be limited so that it does not dominate the facilities or faculty of 
any component of an institution. If applied research funds are cut off, the 
university must be able to continue its traditional role of expanding and 
disseminating knowledge. 

Finally, the federal government helps to ensure that higher educa- 
tion is accessible to those who want it. Its student assistance program has 
been building throughout the past decade and culminated with 
guaranteed student loans. After the income test for eligibility was remov- 
ed, the number of guaranteed loans ballooned uncontrollably. While it is 
undoubtedly desirable, therefore, to cut back on this program, the reduc- 
tion should be carried out with sensitivity toward the fact that the 
academic system is entering a particularly difficult period as the baby 
boom trails off. Even the best-endowed institutions have become highly 
dependent on the government role in student aid; of Yale’s $40 million 
loan program, $35 million is federally supported. 

Another concern that should be kept in view is the further erosion of 
the role of private institutions that may result from the emergence of a 
buyer’s market. Even during the enrollment boom of the past three 
decades, the market share of the tax-supported institutions grew by ap- 
proximately 28.5%. If nothing is done to help private schools offset the 
handicap of high tuitions, their corresponding share will decline even 
further. The federal role in student assistance should thus be more close- 
ly patterned on the precedent of the G.I. bill, whose success was a result 
of two factors: first, that the student was free to choose the best education 
available to him, and second, that the assistance it provided was suffi- 
cient to cover the costs. 

Such a redesigned federal role should provide a combination of 
grants, work-study, and loans, on a needs basis and in an aggregate 
amount sufficient to cover the full cost of attending any institution, 
public or private. This would create an incentive for the student to 
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evaluate carefully the opportunities available to him and to enable him to 
choose among them on a basis less heavily influenced than at present by 
cost considerations. 

To ensure that the grant, work-study, and loan package was assembI- 
ed with sympathetic understanding of the student’s individual situation, 
the federal government should make maximum use of the colleges’ and 
universities’ student-aid offices in the administration of federal student- 
aid funds. Each institution’s eligibility for sharing in the available grant 
and loan funds would be proportional to its enrollment, and aid would be 
awarded to applicants in accordance with a uniform needs test. Here 
again we have had a useful precedent, in this case that of Title II of the 
National Defense Education Act, under which direct student loans wre 
matched and administered by the schools. Title Il’s matching require- 
ment, although small, contributed to ensuring the efficient and responsi- 
ble management of the loans by the administering institution. 

Private institutions make a unique and essential contribution. Their 
relative freedom from government intrusion and ability to experiment 
leads to innovation and improvement which can ultimately be beneficial 
to the entire academic system. The flexibility and diversity of our system 
of higher education is one of America’s greatest assets, and the approach 
to the federal role outlined here would go a long way toward assuring 
that these qualities will continue to be recognized and encouraged. 














REFLECTION ON THE SEVENTIES 


THE HONORABLE CASPAR W. WEINBERGER* 


I. INTRODUCTION 


The period during which I served as Secretary of the Department of 
Health, Education and Welfare, from February 1973 to August 1975, 
represented a watershed point for developments affecting the nation’s in- 
stitutions of higher education. It differed markedly from the five 
preceeding years, which had witnessed an unprecedented atmosphere of 
rebellion and hostility on American campuses. The altered character of 
the educational experience during this period did not, of course, result 
from the revisions in federal programs that took place at the time. It 
rather provided the occasionally incongruent context in which programs 
conceived in the earlier period actually came into effect. It was my duty 
to preside over the implementation of many of these new or greatly ex- 
panded programs, enacted by Congress during the prior administration. 

The end of the draft and the winding down of the Vietnam War in 
1971 and 1972 signalled a return to traditional values on American cam- 
puses. At the same time, increased prosperity, a larger population of col- 
lege age, and a growing awareness of the significance of higher education 
as an instrument of social mobility created a need for expansion of the 
number and diversity of institutions to meet the needs of those desiring 
post-secondary educational opportunities. In contrast to campus life in 
the late sixties, during which many students viewed the academic ex- 
perience primarily as a forum to address political and sociological 
developments in the nation, my period at HEW was characterized by tran- 
quility on American campuses. Students who attended college during this 
era did so for more traditional economic or academic reasons—the quality 
of the education received or the prospects for employment or graduate 
work offered. In essence, institutions of higher education returned to their 
traditional role of functioning as a training ground for the future. 

These developments in student attitudes coincided with and largely 
overshadowed another fundamental development in higher education. 
Beginning in the early sixties, and accelerating with the Higher Educa- 
tion Act of 1965, the federal government had begun to take its first steps 
into the field of higher education. Actions were taken tentatively at first, 
perhaps because the relatively fragile and specialized activities of higher 
education have traditionally been kept at some remove from the broadly 





* Secretary of Defense; A.B., 1938, Harvard College (magna cum laude); LL.B., 1941, 
Harvard Law School; Secretary of Health, Education and Welfare from February 1973 until 
August 1975. 
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conceived and homogenized societal interests of the federal government. 
As institutions came to face increasing financial pressures, however, the 
federal government’s offer of financial assistance became irresistable. 
The 1972 Amendments to the 1965 Act marked the full scale arrival of 
the federal government on the higher education scene. By 1975, when I 
resigned as Secretary of HEW, a substantial portion of each institution’s 
tuition revenues originated in federal programs. 

My principal responsibility at HEW with respect to higrer education 
was the implementation of the broad objectives established by the 1972 
Amendments, as well as ongoing efforts to enforce Title VI of the 1964 
Civil Rights Act and Executive Order 11246, as amended. In carrying out 
this responsibility, HEW was guided by the following general principles. 
We sought to implement the generous student assistance program pro- 
vided under Title IV of the 1972 Amendments by providing administra- 
tive controls designed to prevent abuses by students or institutions 
which would result in unnecessary government expenditures. We sought 
to redirect the purpose of the developing institutions program establish- 
ed under Title III of the 1972 Amendments from one which provided 
perennial federal assistance grants to institutions which otherwise would 
not survive to one which provided temporary federal assistance to in- 
stitutions with significant capacity to utilize the assistance to develop 
self-sufficiency. We sought to enforce the broad prohibitions against 
discrimination enacted in Title IX of the 1972 Amendments and em- 
bodied in Title VI and Executive Order 11246 in such a way as to protect 
the academic quality of institutions of higher education as well as to 
assure the civil rights of students, faculty, and employees. Further, we 
sought to accomplish the foregoing without permitting the federal bure- 
aucracy to regulate, and thus effectively stifle, the originality, diversity, 
and independence fundamental to providing truly valuable higher 
education. Finally, we sought to pursue the foregoing objectives without 
imposing significant financial burdens on institutions already faced with 
a financial crisis. 


II]. FEDERAL STUDENT ASSISTANCE PROGRAM 


The 1972 Amendments consolidated an assortment of old and new 
federal grant and insured loan programs in order to provide a com- 
prehensive student assistance program to assure high school graduates 
access to post-secondary education without regard to their economic cir- 
cumstances. As higher education costs skyrocketed during the 1970s, 
these programs played an increasingly prominent role in permitting more 
and more students to attend college. At the same time, institutions of 
higher education became increasingly dependent upon the federal 
assistance provided by these programs for their financial survival. The 
potential for abuse resulting from the rapid increase in the level of federal 
funds flowing to institutions of higher education under these programs 
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required HEW to assume responsibility for administering their operation 
at a level of detail that in other circumstances wouid have been entirely 
inappropriate. 

The major new program authorized by the 1972 Amendments was 
the Basic Educational Opportunity Grants (BEOG) program. It guaranteed 
an undergraduate student whose family was unable to afford the cost of 
financing a college education an annual federal grant in an amount up to 
one-half the cost of attending an institution. This guaranteed foundation 
of federal grant support was intended to encourage students to pursue 
post-secondary educational opportunities when they otherwise would 
not consider doing so. Its success in this regard is indicated by a review 
of its annual appropriations. During the 1973-74 academic year, the first 
year of funding the BEOG program, its appropriation was $122.1 million; 
during the subsequent academic year, its appropriation was $475 
million; by the 1975-76 academic year, its appropriation reached $1 
billion. 

A novel feature of the BEOG’s program was that federal money was 
awarded directly to the student for use at any institution of higher educa- 
tion to which he was admitted. Previous student assistance programs 
operated by providing funds to institutions, which in turn awarded these 
funds to students. Under the latter type of program, the level of a 
student’s federal financial assistance thus depended largely upon an 
institution’s success in obtaining federal funds, as well as institutional 
criteria and priorities in their distribution. These factors were not always 
successful in insuring that the most financially deserving students and 
the institutions offering the best educational services were receiving the 
available funds. 

The BEOG’s program sought to create, in effect, a free market for ed- 
ucational services. Students were provided a grant according to a for- 
mula designed to evaluate need and then encouraged to shop amongst in- 
stitutions of higher education. In an era of sharply escalating costs in 
higher education, the availability of these funds provided an incentive to 
an institution to improve and adapt its educational services according to 
the needs of students in order to compete with other institutions for the 
student’s dollars. This method of distributing federal assistance permit- 
ted students, rather than the federal government, to determine which in- 
stitutions receive federal assistance. 

The BEOG’s program also attempted to maintain reasonable neutral- 
ity amongst different types of institutions. Thus, a student’s BEOG could 
not exceed 50 percent of the cost of attendance at an institution. This 
restriction reflected concerns that the federal government should not pro- 
vide a student a ‘‘free-ride’’ at any institution no matter what its cost and 
that attendance at low-cost public institutions should not be favored at 
the expense of attendance at higher priced private institutions. The 
BEOG’s program, however, was sharply limited in accommodating the 
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latter concern. It served basically to provide equality of access to a certain 
range of institutions rather than equality of choice amongst all institu- 
tions. Institutions of higher education possessing superior academic 
credentials cost several times more than double the maximum BEOG, 
thereby still doing little to increase opportunities at these schools for ge- 
nuinely low income students. 

The 1972 Amendments, in addition to establishing BEOG’s, reau- 
thorized Supplemental Educational Opportunity Grants (SEOG) for 
students of ‘‘exceptional financial need.’’ Also, the Work-Study program 
was continued to provide students with part-time employment oppor- 
tunities paid for predominately from federal funds. These programs 
became largely supplemental to the BEOG’s program, were made avail- 
able to far fewer students than the BEOG’s program, and were ad- 
ministered directly by the institutions. These factors resulted in a 
relatively low level of appropriations. 

The major source of federal student assistance authorized by the 
1972 Amendments other than BEOG’s was the Guaranteed Student Loan 
Program (GSLP). This program provided the guarantee of the federal 
government to induce private lenders to extend loans to students for 
educational purposes which were repayable upon graduation. In the 
1970s, this source of student assistance became increasingly important to 
students from middle and upper-middle class backgrounds who faced 
rising educational costs. Because the GSLP possessed more lenient 
parental income and total sum limitations than other student assistance 
programs, many students used it to supplement their family contribution 
in order to attend the college of their choice. In Fiscal Year 1976, 841,000 
new loans were extended under this program to students at 9,200 eligible 
colleges, universities and vocational schools. Throughout my time at 
HEW, the annual new loan volume approximated $1 billion. By 1979, the 
new loan volume had increased to $3 billion. During 1976, the year after 
I resigned, almost $5 billion in GSLP funds was outstanding. 

As student assistance programs grew, regrettably, they became sub- 
ject to greater potential for abuse by both students and institutions. Con- 
gress sought to limit such abuse by authorizing the Office of Education 
(OE) to establish reasonable standards to impose on institutions whose 
students received money under the GSLP. The final regulations were pro- 
mulgated in February 1975. The preparation of these regulations was a 
very high priority during my period at HEW. Generally, they attempted to 
balance the need to afford taxpayers the maximum possible protection of 
their investment in GSLP borrowers, who had as a rule little, if any, prior 
experience with credit, against the need to avoid the administrative 
burdens and limitations on institutional freedom stemming from detailed 
government regulations. 

Our efforts were first directed towards borrowers under the GSLP. 
The regulations provided for a schedule of multiple disbursements of 
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loan proceeds in accordance with the educational needs of a student 
throughout the school year. These requirements reflected concerns about 
the credit-worthiness of program borrowers, the expenditures of loan 
proceeds for other than educational purposes, and the immediate ter- 
mination of further disbursements in the event the borrower did not com- 
plete the academic period for which the funds were extended. We were 
also successful in amending the Bankruptcy Act then in effect to make 
educational loans nondischargeable in bankruptcy during the in-school 
period and the five-year period after the first installment became due. 
This amendment was urged to close what, by 1975, had become a 
substantial loophole in the student loan program and to eliminate the in- 
centive to file a bankruptcy petition the significance of which was, frank- 
ly, not widely understood by many students. 

The regulations also reflected concern about abuses by educational 
institutions receiving benefits through the GSLP. In institutions where a 
substantial percentage of students were beneficiaries of the program, a 
sharp reduction in the availability of program funds could and, in some 
instances, did result in the enrollment of fewer students or a dilution of 
academic standards to maintain full enrollment. Since institutions had a 
strong interest in retaining program funds to prevent either contingency, 
the regulations imposed several restrictions on their operations. 

One controversial responsibility was the establishment of a tuition 
refund system to cover situations where a student failed to complete the 
academic period for which the loan proceeds had been advanced. This 
occurrence was not uncommon in the first year of college or professional 
school where the prospective student was confronted with circumstances 
which caused him to reevaluate his commitment to higher education. To 
prevent perceptions of inequity by inexperienced borrowers from leading 
to defaults on loans, the regulations required each institution to establish 
a ‘‘fair and equitable’’ tuition refund policy. This policy reflected the in- 
terest of the government in recovering all tuition payments except in- 
stitutional costs for classes held prior to withdrawal and certain fixed ad- 
ministrative costs. In permitting each institution to adopt its own refund 
policy according to its particular costs and schedules, the regulations 
tried to keep government interference to a minimum. 

The regulations also required that institutions make a ‘‘good-faith ef- 
fort’’ to disseminate information to students about school programs and 
employment prospects. This requirement rested on the assumption that a 
student borrower who has evaluated statistical information respecting an 
institution’s academic programs and employment prospects would be 
less likely to default on his loan obligation as a result of a feeling that the 
institution has reneged on a promise of employment after graduation. 
This policy sought to discourage exaggerated claims regarding an institu- 
tion’s capabilities without penalizing institutions capable of supporting 
their claims. 
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The regulations also established certain conditions permitting the 
OE to terminate an institution’s eligibility to receive student loan funds. 
The conditions included a high default rate on existing loans in the 
repayment period, a high drop-out rate amongst students, heavy reliance 
on student loan funds amongst existing students and certain other condi- 
tions suggesting an unstable market for investment. Although they were 
sharply criticized when they were introduced, these factors closely 
resembled the credit history and market analysis normally conducted by 
a lending institution prior to extending a loan. An unsatisfactory rating 
was, we thought, likely to reflect market dissatisfaction with the educa- 
tional services being produced. In such situations, the government had a 
legitimate interest in refusing to invest its funds. 

History apparently had judged our efforts to limit GSLP abuses to be 
successful. After undertaking a thorough review of federal student 
assistance programs during 1975, Congress specifically commended our 
administrative action. Further, Congress codified the substance of our 
regulations and required that they be extended to all student financial aid 
programs. Finally, in its 1979 Report on a bill that became the 1980 
Amendments to the Higher Education Act, the House Education and 
Labor Committee noted, ‘‘As a result of . . . the more effective manage- 
ment of the program by (HEW), the default rate has declined from 13% in 
1977 to 8% currently.’’ This decline coincides with the implementation 


of our regulations by institutions of higher education. 


II]. DEVELOPING INSTITUTIONS PROGRAM 


In addition to providing federal assistance to students, the federal 
government also supplied funds directly to certain institutions of higher 
education. The major source of direct institutional aid was provided 
under Title III of the 1965 Act, the ‘‘Strengthening Developing Institu- 
tions’’ program. The program made federal assistance available to 
‘developing institutions of higher education which demonstrated a 
desire and potential to make a substantial contribution to the higher 
edutation resources of the nation but which for financial and other 
reasons were struggling for survival and were isolated from the main cur- 
rents of academic life.’’ Historically, the largest beneficiaries of this pro- 
gram were small private institutions whose students were blacks or 
representatives of other minorities. The OE was responsible for issuing 
regulations for this program. 

A GAO Report issued in 1975 found this program lacked purpose, 
was beset with poor management and had an arbitrary awards process. 
These findings reflected the legislative history of Title III which failed 
conspicuously to identify either the general purposes or intended 
beneficiaries of Title III grants. Title III evolved into an entitlements pro- 
gram, with too many institutions dependent on annual grants from the 
program for their continued survival. 
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Our regulations attempted to redirect the program to utilize Title III 
grants as a means of helping an institution temporarily struggling for its 
survival to improve its capabilities to make an ongoing contribution to 
higher education needs in society without perpetual government 
assistance. Accordingly, the regulations identified standards on which 
institutions would compete for grants and be evaluated for progress in 
their development. These included factors indicating the strength of an 
institution’s academic resources, student capabilities, faculty qualifica- 
tion, fund-raising capabilities, and administrative accomplishments. 
This approach received criticism for being too heavily focused on tradi- 
tional indicators of academic quality, and therefore, out of step with the 
purposes of Title III. Yet these indicators continue to offer the best means 
of evaluating an institution’s ability to ‘‘graduate’’ from the program. 

Subsequent to 1975, after I left the department, the Title III eligibility 
guidelines were again revised. With the exception of the ‘‘challenge 
grant’’ program, the eligibility criteria focused on the number of students 
from low-income families attending an institution, without substantial 
regard for the quality of those students or the ability of the institution to 
provide them quality educational services. This change, quite apart from 
any consideration of its merit, is of such scope that it indicates nothing so 
clearly as the persistence of a fundamental disagreement concerning the 
underlying purposes of the Title III program; ambiguity has frustrated the 
accomplishments of the program from the outset. 


IV. ENFORCING ANTI—DISCRIMINATION LEGISLATION 


Certainly the most controversial developments in higher education 
during my period at HEW came about as a result of efforts to comply with 
our legal obligation to enforce existing authorities prohibiting 
discrimination on the basis of race or sex. We issued regulations under 
Title IX of the 1972 Amendments, which prohibited discrimination on 
the basis of sex in any educational program or activity receiving federal 
financial assistance. We continued efforts to enforce Title VI, which pro- 
hibited discrimination on the basis of race in any educational program or 
activity receiving federal financial assistance. We undertook also to apply 
Executive Order 11246, as amended, (the ‘‘Order’’) and regulations 
issued thereunder by the Department of Labor (the ‘‘DOL Regulations’’) 
to institutions of higher education. The Order prohibited federal contrac- 
tors from discriminating against any person on the basis of race or sex in 
employment practices and procedures. The foregoing authorities all re- 
quired the establishment of an affirmative action plan (‘‘AAP’’) in 
response to a specific finding of discrimination. Whereas the Order re- 
quired affirmative action in employment even in the absence of a specific 
finding of discrimination, Title VI and Title IX did not. However, the lat- 
ter permit AAP’s ‘‘to overcome the effects of conditions which resulted 
in limiting participation by persons of a particular race or sex.’’ 
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Enforcement of Title VI and Title IX required HEW to address the 
controversial area of admissions to institutions of higher education. 
Throughout my period at HEW, enforcement of Title VI as it related to 
admissions to institutions of higher education was a matter of the highest 
priority. In response to specific findings of discrimination, many of 
which arose from remnants of the dual education structure in the South, 
HEW was required by law to negotiate with institutions to adopt AAP’s 
designed to increase the access of minorities to higher education institu- 
tions. In some instances, the content of these programs was negotiated 
under the threat of a court order temporarily barring the more radical 
remedy of terminating all federal funds received by an institution. 

Unfortunately, our experience with AAP’s in the admissions context 
was that the goals and objectives ultimately established were often 
translated into rigid quotas. This resulted in admissions systems which 
grated preferential treatment for certain applicants and potentially at 
least, diluted the academic quality of the students attending an institu- 
tion, thereby creating a backlash against the legitimate objectives of anti- 
discrimination legislation. These developments gave rise to charges of 
reverse discrimination by those being denied admission to institutions 
where AAP’s were used, and raised the question whether this result was 
not also forbidden by Title VI. It was these tensions which the United 
States Supreme Court finally addressed in 1978 in Regents of the Univer- 
sity of California v. Blakke, a case originally filed during my tenure at 
HEW. 

In contrast to the remedial efforts undertaken in connection with 
Title VI, the affirmative action efforts undertaken by HEW during my 
tenure reflected a supply-side analysis of the problem. Accordingly, we 
sought principally to increase the number of qualified applicants to an 
institution rather than granting preferences to them at the time of admis- 
sion. Similarly, the Title IX regulations attempt to abolish all types of dif- 
ferential treatment according to sex in recruitment, as well as admis- 
sions. They also specifically prohibited limitations or quotas on the 
number or proportion of members of either sex who may be admitted to 
an institution. They retained ‘‘quality’’ as the foremost institutional con- 
cern, however, by permitting the use of tests or criteria which might 
result in a disproportionately adverse impact on one sex, if it could be 
established that such measures validly predicted success and that no sex- 
ually neutral alternative was available. 

Like Title VI, Title IX applied to prohibit sex discrimination in all 
programs and activities of institutions of higher education. Thus, the 
regulations prohibited sex discrimination in financial assistance awards, 
employment assistance, health and insurance benefits, access to course 
offerings, housing, and personal and professional counselling programs. 
The regulations further prohibited parental, family and marital status 
distinctions on the basis of sex. 

Probably the single most controversial application of the Title IX 
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regulations respecting educational programs was to intercollegiate 
athletics. The regulations generally required that both sexes be provided 
‘‘equal athletic opportunities,’ subject to several qualifications which 
were essentially based on commonsense and the acceptance of certain in- 
escapable actual differences between males and females. Teams composed 
of a single sex are permissible where selection is based upon competitive 
skill or the activity involved is a contact sport, such as boxing, wrestling, 
rugby, ice hockey, football, basketball, etc. Where only one team existed 
in a non-contact sport, however, women had to be provided an oppor- 
tunity to try out for the team. Equal aggregate expenditures were not re- 
quired for ‘‘equal athletic opportunities’’; the failure to make adequate 
funding available to teams of one sex, however, could be relevant to a 
finding of discrimination under the regulations. 

The approach of the regulations was to provide as equal opportunities 
as possible for inter-collegiate athletic participation. This principle, im- 
possible to apply in situations involving racial discrimination, proved 
useful here in that it recognized genuine differences between men and 
women and the effect of these differences on competitive ability. Ab- 
solute equality for women to participate in men’s intercollegiate athletic 
programs would result in a temporary and illusory accomplishment 
without actually increasing the real opportunity for female athletic 
participation. 

Enforcement of anti-discrimination authorities also fostered major 
adjustments in employment practices at institutions of higher education. 
Specifically, these authorities prohibited discrimination on the basis of 
race or sex in recruiting, hiring, job assignments, benefits, training pro- 
grams and compensation. It should be remembered that the Order re- 
quired institutions which are federal contractors to implement AAP’s for 
employment programs even in the absence of a specific finding of 
discrimination. Our experience with AAP’s indicated, however, that cer- 
tain policies underlying their implementation in the non-academic set- 
ting were not appropriate to employment at institutions of higher educa- 
tion because of several important and traditional aspects of university 
life. For example, it was not possible to insist that the ‘‘next vacancy”’ in 
a particular department be filled by a woman, because it was not possible 
to guarantee that a woman would be available for appointment and be the 
most qualified authority in that field. Thus, the application of the DOL 
Regulations and the Title IX regulations to higher education employment 
practices challenged us to fashion alternative policies to end discrimina- 
tion. 

As in the area of admissions, we sought to avoid focusing the total 
emphasis of AAP’s on the demand-side of the academic employment 
market place because it placed the entire thrust of affirmative action en- 
forcement on the question of the proper distribution of those persons 
already available, but ignored the equally important issue of increasing 
the number of minorities and women acutally available. This skew was 
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particularly serious from the standpoint of academic employment for 
minorities where availability at the time was often less than 1-2%. A 
supply-side emphasis appeared to be much more relevant to the interests 
of improved employment opportunities for minorities. This was par- 
ticularly true because, for the most part, colleges and universities con- 
trolled the access of persons to the academic employment pools from 
which they recruited. Thus, our enforcement efforts sought to cure past 
discriminatory practices without preventing an institution from selecting 
the most qualified candidate for any particular position. 

A second problem in the academic employment setting was the 
‘utilization analyses’’ of all major job categories and indepth analyses of 
various employment practices required prior to a contract award by the 
Executive Order. These requirements were based on an employment 
model which assumed a firm, administrable conception of job criteria 
and performance which was wholly inconsistent (for all but initial 
employment) with the fact that the roles and criteria of academic posi- 
tions in universities are complex, varied, and vague, often involving in- 
tertwined considerations of teaching ability, scholarship, and communi- 
ty service in an employment process which places great emphasis on 
peer group evaluation and selection, not to mention faculty self- 
governance. As I mentioned in several discussions at the time, ‘‘You can- 
not apply to a university principles designed to work in a glove factory.’’ 

Since these analyses inevitably required lengthy periods of time to 
prepare and numerous negotiation sessions to perfect, they contributed 
to protracted delays in developing an AAP for any academic institution. 
The difficulty of conducting these analyses was exacerbated by the re- 
quirement that analyses be conducted at a level of detail sufficient to 
identify problem areas by organizational unit and job classification. For 
example, at a large university, thousands of separate analyses could well 
be required, even though no evidence of discrimination existed and no 
complaint of discrimination had been made. Rather than contributing to 
true improvement in equal employment opportuyity, this type of com- 
plex and expensive self-analysis (coupled with a requirement for non- 
entry level goals and timetables) was an unreasonable and burdensome 
requirement on college and university contractors which was unwork- 
able and likely to encourage the lowering of academic employment stan- 
dards or a resort to preferential treatment. For these reasons, our Title IX 
regulations did not adopt widescale utilization analyses and permitted 
aggregation of university departments for the purpose of adopting an 
AAP. This theme has subsequently been reflected in the revised DOL 
regulations recently proposed by the Reagan Administration. 

A third policy which would not work in academic employment 
resulted from the history of government enforcement agencies requiring 
the development of an AAP in an unworkable timeframe. This typically 
and almost inevitably transformed AAP goals into quotas. The develop- 
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ment of an acceptable AAP is a time-consuming process (particularly 
with respect to those portions addressed to the academic employment 
process) which requires a close working relationship between the con- 
tractor and the government both for technical assistance and frequent 
evaluation of progress. This interactive process is foreclosed when little 
or no latitude is permitted in applying penalties upon a finding of non- 
compliance, regardless of the willingness of the contractor to eliminate 
all deficiencies within a reasonable period of time. 

By contrast, our Title IX regulations sought to provide maximum 
flexibility to institutions to determine the existence of discriminatory 
employment practices and to create flexible solutions to eliminate them. 
Each institution under the regulations had to conduct an initial self- 
evaluation of its policies and practices to enable it to eliminate those 
which were discriminatory. Similarly, institutions are required to in- 
stitute their own grievance procedures for complaints under Title IX. 
These procedures were intended to secure compliance without the intru- 
sion of the federal government. 


VI. CONCLUSION 


These were the principal efforts undertaken at HEW affecting higher 
education during 1973-75. It was a period when the difficulties of 
administering vastly expanded programs demanded creative, flexible 
attempts to secure useful results, rather than blind adherence to quite in- 
applicable, rigid formulas as in the past. Our efforts were directed to 
preserving the independence and diversity of our institutions of higher 
education during a period of great financial stress. 














HIGHER EDUCATION AND 
SOCIETY 


THE HONORABLE DAVID MATHEWS* 


The editors have asked me to comment on the decade’s effects on 
higher education law. Having duly acknowledged the question, I would 
like to shift the discussion somewhat. From my vantage point as both an 
educator and a former secretary, I am troubled by the degree of 
litigiousness that has characterized virtually all aspects of our society for 
the last several years—a situation which, although it may benefit some 
in the short run, is also dangerously short-sighted. Litigation is a reflec- 
tion of strained relations between higher education and society. I believe 
the remedy has to begin in a better understanding of what that relation- 
ship has been and ought to be. This brief essay, then, is not about the 
way society uses the law in institutions of higher education, but about 
the way society has come to view higher education. 

At the end of my tenure as Secretary of the Department of Health, 
Education and Welfare in December 1976, my office invited the nation’s 
leading educators and thinkers to a conference on the Changing Agenda 
for American Higher Education. As the title would suggest, we 
understood that great changes were taking place in higher education in 
the 1970s and we felt that thinking about those changes would help us 
to plot a new agenda in higher education. 

We had all known that higher education was struggling with enroll- 
ment declines and financial troubles. But our conversations revealed 
that its greatest problems were much worse. The relationship between 
higher education and the public which had chartered it had eroded. The 
1970s can be characterized as a time in which the public lacked faith in 
institutions of higher education, and educators were on the defensive 
and were retrenching. 

In the 1950s, American higher education had enjoyed a certain faith 
about its mission, a faith that was precise and well understood, both in 
the university and in the public. But the heady days of the fifties were 
short-lived. They gave way to the sixties, to an era of turbulence that I 
need not recall. And the seventies were essentially a defensive era dur- 
ing which higher education tried to regain its standing in the public 
esteem by ‘‘accounting’’ for its worth. 

The sad legacy of the age of defensiveness is that all we have to 
show for it are more forms, more formulas, more laws and more litiga- 
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tions. One response, one set of figures, has only produced another set of 
questions. And the defensiveness has left our institutions corrupted both 
in practice and in spirit. The kind of contentiousness that is part and 
parcel:of an age of accounting has come to dominate the mood of the 
campus. In fact, we have become so accustomed to seeing a university as 
a structure, an organization, a hierarchy, a bureaucracy, that we have 
forgotten that it was originally, fundamentally, importantly, a cause, a 
purpose—and not a structure. 

And now at the beginning of the eighties, higher education is engaged 
in a debate about what education’s posture should be. There are those 
who say education ought to separate itself more from society, take com- 
fort in its ‘‘standards,’’ and proceed with its business untroubled by the 
woes and ills of the world. 

The other point of view is that sooner or later higher education will 
have to shed its defensive posture. It will have to cease merely reacting. 
As painful and difficult as the task may be, it will have to find new pur- 
poses through a different formulation of its relationship with society. 

Woodrow Wilson’s oft-quoted phrase about Princeton and the na- 
tion’s service now rings with significant ironies. Almost invariably it is 
misquoted as ‘‘Princeton in the nation’s service.’’ Actually, Wilson 
spoke of ‘‘Princeton for the nation’s service,’’ not as a client, but as an in- 
dependent university whose mission—whose agenda—did not grow out 
of a narrow, parochial view but rather out of a larger view and a sense of a 
relationship to the public good. 

In contrast to the adversarial relationship that often exists today, we 
have known times in which there has been a vibrant interaction between 
the higher education community and the social, political, and economic 
forces of the day. The era of the development of land grant institutions 
and the period that saw the development of graduate-research univer- 
sities are good illustrations. In such times the leaders of higher education 
have amplified, interpreted, and even anticipated the moving forces and 
changing values of society at large. 

This vibrant interaction between higher education and its public 
does not compel universities to become, as was the tendency in the late 
fifties and sixties, ‘‘all things to all people.’’ In the final analysis, the 
proper business of education is education. The issue is not what univer- 
sities can add to their purposes, but how their central mission, their in- 
tellectual responsibilities, can resonate with the conceptual dilemmas of 
the society which charters them. 

If I were asked to describe where we are now in education, I would 
say the mood of higher education is largely stressed and distressed. The 
future of education as a force in society depends on our ability to revive 
the older, more cooperative bonds—to revive the sound public purposes 
for educational institutions. We could reasonably hope that a healthier 


bond would have a good effect on the issues that are now the subject of so 
much litigation. 








EDUCATION PROGRAM COST 
REIMBURSEMENT IN 
UNIVERSITY HOSPITALS: 


Is There a Coherent National Policy? 
NORMAN P. JEDDELOH* 


When Congress considered the first Medicare legislation in 1965, the 
health-care industry almost uniformly opposed it. As a result, the 
framework of the law and the Health, Education and Welfare Depart- 
ment’s implementing regulations were designed to stimulate maximum 
participation by health care providers.: A cornerstone of the law, Part A, 
added for this purpose,? prescribes full reimbursement to hospitals for all 
reasonable costs in providing in-patient hospitalization for Medicare pa- 
tients. Even though cost reimbursement systems had been used ex- 
perimentally prior to the enactment of the Medicare law, the wide-spread 
use of cost reimbursement was a substantial departure from customary 
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1 For a full development of this thesis, see Weiner, Reasonable Cost Reimbursement 
for Inpatient Hospital Services Under Medicare and Medcaid: The Emergence of Public 
Control, 3 Am. J. LAW AND Mep. 1 (1977). [hereinafter referred to as Weiner] 

2 Id. at 4. 

3 The Medicare law, 42 U.S.C. § 1395 (1976), is an amendment to the Social Security 
Act (Title XVIII). It is a program of health insurance for eligible elderly and certain classes of 
indigent or disabled persons which reimburses institutional health care providers and 
health care practitioners for treating said persons. 

Under Part A of the Medicare program, hospital providers (as well as certain types of 
nursing facilities) are reimbursed the lower of their full reasonable costs or actual charges in 
treating Medicare patients. In practice, this formula has invariably resulted in cost reim- 
bursement. Reasonable cost is defined as ‘‘the cost actually incurred, excluding therefrom 
any part of incurred cost found to be unnecessary in the efficient delivery of needed health 
services and shall be determined in accordance with regulations [specifying methods for 
determining said costs].’’ 42 U.S.C. § 1395(x)(v)(1)(A) (1976). 

Regulations promulgated by the Secretary of HEW, 42 C.F.R. § 405.401-.488 (1980), 
define further what costs may be included. Among the costs so includable are depreciation, 
interest, costs of educational activities, value of services of nonpaid workers, compensation 
paid to owners of providers, return on equity captial for proprietary providers, cost of 
therapy services, and other costs related to patient care if they ‘‘are appropriate and helpful 
in developing and maintaining the operation of patient care facilities and . . . are common 
and accepted’’ in the industry, 42 C.F.R. § 405.451(b)(2) (1980). Health Insurance 
Manual-15, known as the Provider Reimbursement Manual, promulgated by the Federal 
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third-party reimbursement mechanisms in use at the time.‘ In the in- 
tervening years, cost reimbursement under Part A has become the ex- 





Bureau of Health Insurance (BHI), provides further interpretive guidance on the 
reasonableness of cost reimbursement. FED. BUREAU OF HEALTH INS., HEALTH INS. MANUAL 15 
(1976) [hereinafter referred to as HEALTH INS. MANUAL 15]. Wide variance in costs from in- 
stitution to institution are allowed so long as they are not ‘‘substantially out of line with 
other institutions which are not similar in size, scope of services, utilization, and other rele- 
vant factors.’’ 42 C.F.R. § 405.451(c)(2) (1980). Certain costs such as personal comfort 
items, bad debts, charity care, telephone costs, private duty nurses, and ambulance services 
are excluded under the regulations. Also, and understandably, only that portion of allowed 
costs reasonably attributable to Medicare patients is allowed. Various accounting 
mechanisms are available and required for allocating and determining costs. See, e.g., 42 
C.F.R. §§ 405.452-.453 (1980). 

Under Part B, an elective premium driven program, physicians (and providers of 
physicians’ services such as hospitals) are reimbursed the lowest of the actual charge pro- 
posed for the Medicare patient, the customary charge, or the prevailing charge, after the 
payment of a deductible. All payments are on an 80% coinsurance basis. The provider 
either accepts assignment of benefits of the beneficiary’s right and seeks payment from the 
beneficiary of only the amounts not paid by Medicare or refuses assignment and looks ex- 
clusively to the patient beneficiary who then recoups from Medicare. Part B also reimburses 
hospitals and outpatient facilities for the reasonable cost of operating out-patient services. 
Thus the hospital provider, in a typical case, may receive reimbursement: 

1) Based upon its costs for in-patient hospital services under Part A. 

2) Based upon 80% of its reasonable cost for outpatient hospital services 
under Part B. 42 U.S.C. § 1395 (1)(a)(1) (1976). 

3) Based upon 80% of its charges for physician services under its super- 
vision and in its employ. 42 U.S.C. § 1395 l(a)(2) (1976). For the com- 
plex rules relating to hospital based physicians see 42 C.F.R. § 
405.480-.488 (1980); HEALTH INs. MANUAL 15 § 2108. 

Underlying the complex maze of laws, regulations, and interpretative promulgations are at 
least three basic principles: 

1) The Medicare program is to be established in such a fashion so as to 
continue and promote a single class of care for all patients, Medicare 
and non-Medicare. 

2) Parts A and B are funded from different sources (Part A, payroll deduc- 
tions; Part B, beneficiary premiums and general revenue appropria- 
tions) and amounts allocated as being payable from one are not to be 
inadvertently paid from the other. 


3) Reimbursement is to be designed in such a fashion so that Medicare 
pays all hospital and physician expenses relating to Medicare patients 
but does not assume expenses which are properly allocated to non- 
Medicare patients. Conversely, non-Medicare patients are to assume 
no expenses properly associated with the treatment of Medicare pa- 
tients. (As a corollary, the Medicare program will not pay costs not 
related to providing care to Medicare patients.) 
Once the basic issue of reimbursability is determined, the ‘‘Medicare share”’ of the cost 
must also be established. Complex rules assign costs, in the usual circumstance to ‘‘cost 
centers’, where appropriate offsets and deductions are made. The reduced costs are then 
multiplied by the Medicare share. During any fiscal year, periodic estimated payments bas- 
ed upon the previous year’s cost reimbursement level and upon patient utilization are 


made. The audit after the close of the year reconciles the estimated payments with the actual 
amount due. 


4 Weiner, supra note 1, at 7. 
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pected means of payment for Medicare and Medicaid in-patient hospital 
services. Hospital providers now rely upon such reimbursement as a 
means of underwriting numerous types of expenses. 

Historically and traditionally, hospital providers, especially 
teaching hospitals and hospitals operated by educational institutions, 
engaged in approved educational programs of various types. These pro- 
grams range from specialized education programs in nursing and allied 
health to various forms of in-house continuing education activities.5 As a 
part of the overall effort to provide full cost reimbursement, the ap- 
plicable federal regulations and interpretive bulletins recognize these 
costs as properly reimbursable and as related to providing patient care.® 





5 For a complete statement of covered programs, see HEALTH INS. MANUAL 15 §§ 400, 
404.1-.3, and 416. 
6 42 C.F.R. § 405.421 (1980). This section provides as follows: 
(a) [A provider’s allowable cost may include its net cost of approved 
educational activities, as calculated under paragraph (g) of this sec- 
tion.] 
(b) | Definition—Approved educational activities means formally organiz- 
ed or planned programs of study usually engaged in by providers in 
order to enhance the quality of patient care in an institution. These ac- 
tivities must be licensed where required by State law. Where licensing 
is not required, the institution must receive approval from the 
recognized national professional organization for the particular activi- 
ty. 
(c) Educational Activities. Many providers engage in educational ac- 
tivities including training programs for nurses, medical students, in- 
terns and residents, and various paramedical specialties. These pro- 
grams contribute to the quality of patient care within an institution 
and are necessary to meet the community’s needs for medical and 
paramedical personnel. It is recongized that the costs of such educa- 
tional activities should be borne by the community. However, many 
communities have not assumed responsibility for financing these pro- 
grams and it is necessary that support be provided by those purchas- 
ing health care. Until communities undertake to bear these costs, the 
program will participate appropriately in the support of these ac- 
tivities. Although the intent of the program is to share in the support 
of educational activities customarily or traditionally carried on by pro- 
viders in conjunction with their operations, it is not intended that this 
program should participate in increased costs resulting from 
redistribution of costs from educational institutions or units to patient 
care institutions or units. 
(g) | Calculating net cost. (1) Except as specified in paragraph (g)(2) of this 
section, net costs of approved educational activities are determined by 
deducting, from a provider’s total costs of these activities, revenues it 
receives from the tuition, and from grants and donations that the 
donor has designated for the activities. For this purpose, a provider’s 
total costs include trainee stipends, compensation of teachers, and 
other direct and indirect costs of the activities ... . 
This regulation has its origins in the PRINCIPLES OF PAYMENT FOR HospITAL CARE, REIMBURSE- 
MENT PRINCIPLE No. 2.302 published by the American Hospital Association in 1953. Under 
it, numerous types of activities are reimbursable including nursing programs, intern and 
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The relationship between the educational program and patient care is 
presumed based upon recognition that the activity enhances recruitment 
of health care practitioners, increases knowledge and skills of the present 
staff, improves retention of skilled practitioners, and develops a better at- 
mosphere for the providing of patient care. 

As simple and straightforward: as the educational cost reimburse- 
ment principle may seem, present applicable precedent and regulatory 
guidance has given rise to a complex reimbursement matrix, calling into 
play several sections of the federal regulations and a number of, 
sometimes conflicting, principles. Under this convoluted structure, 
Medicare dollars are used not only to finance typical hospital provider 
on-site educational activities; but also, they are an important source of 
revenue for educational institutions operating or closely affiliated with 
Medicare providers. Among the devices through which this occurs are 
the following: 


A. Cost reimbursement to a provider under Part A for certain educa- 
tional program costs including money paid to a medical school for 
services to the provider (for administrative work and hospital-based 
teaching activities). 

B. Charge reimbursement to physician faculty who bill under Part B of 
the law for time spent in educational activities or for treatment pro- 
vided by interns and residents under their supervision. 

C. Grants of various types to a medical school from the Part B charge 
earnings of a faculty practice plan. 

D. Cost reimbursement to providers for time spent by interns and 
residents in teaching and training undergraduate health sciences 
students (incidental to residents’ training). 

E. Cost reimbursement for various campus support services related to 
patient care (i.e., library, administration, business office, legal 
counsel, dietary). 


While Congress may not have specifically intended to provide a col- 
lateral source of funding for health sciences education in each of these 
various ways in passing the Medicare law, the breadth of the regulations, 
the enterprise of individual institutions seeking to maximize reimburse- 
ment, the nature of the assumptions underlying the law and the federal 
regulations have led to this result. 

Unfortunately, the law and the regulations have been written with 
the community hospital in mind. Thus, they are not responsive to the 
unique needs and strictures of large, usually university based, teaching 
hospitals. In fact, the pastiche of rules and practices governing educa- 
tional cost reimbursement offers little consistency and much irrationality 





residency training programs, therapist and allied health programs, certain in-house staff 
training programs, and some patient education costs. This article is concerned primarily 
with costs relating to reimbursement for education programs operated by institutions of 
higher education. 
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when applied to university hospitals. Inequities are myriad. A clear, 
uniform approach designed to accommodate the needs and goals of major 
teaching institutions and their affiliates is needed. This new approach 
should, in part, specifically permit direct reimbursement of certain types 
of costs, especially undergraduate medical school costs, which are now 
either unpaid or underwritten indirectly through complex artificial struc- 
tures.’ 

After the initial burst of largesse and goodwill which gave rise to 
liberal education cost reimbursement, the government has chosen 
various ad hoc efforts to limit and control reimbursement programs 
rather than continuing a difficult, time-consuming comprehensive 
review of the structure and practice relating to educational cost reim- 
bursement in the university hospital setting. These efforts were probably 
intended to ultimately cut costs, but have often failed to do so. 

Aside from a legislative initiative to greatly restrict the entitlement of 
physician faculty to bill on a fee for service basis,* the bulk of govern- 
mental efforts have been based upon a doctrinaire application of the prin- 
ciple that educational program costs are in reality costs properly borne by 
the community and that the Medicare program will bear these costs only 
as long as they are not assumed locally. While the validity of this princi- 
ple for the university hospital is highly debatable, all educational cost 
reimbursement is subject to its application. The government has used it 


freely, especially in deciding questions relating to nursing education pro- 
grams. When Medicare was enacted, reimbursement for provider-based 
diploma nursing schools was not questioned. As hospital providers 
began discontinuing in-house diploma nursing programs in favor of a 
joint program with an affiliated educational institution, reimbursement 
was denied,° based in large part on the proposition that by so restructur- 





7 HEALTH INS. MANUAL 15 § 404.2 authorizes expenses for nursing programs controll- 
ed by the Provider. These can be of numerous types including salaries, housing, transporta- 
tion, overhead, perquisites, office space, and uniforms. The same costs could be reimbursed 
for undergraduate medical education. 

8 The enactment of Section 227 of the Social Security Amendments of 1972. 

® Reimbursement under Part A is based upon an audit performed by a fiscal in- 
termediary under contract with the federal government to review compliance with the 
Medicare law, regulations, and interpretive guidelines. Once the review is complete, a pro- 
vider receives a ‘‘Notice of Program Reimbursement’’, the final cost adjustment for a repor- 
ting year. Within 180 days of that notice, the provider is entitled to appeal any decisions 
contained therein to the Provider Reimbursement Review Board (PRRB) if the amount in 
controversy is at least $10,000 or to an intermediary hearing for lesser amounts. 42 U.S.C. § 
139500(a) (1976). Once the Provider Reimbursement Review Board has decided a controver- 
sy, the Administrator of the Health Care Financing Administration (HCFA) is entitled to a 
review of the decision on his own motion. This review must be within sixty days of the 
PRRB hearing decision. 42 C.F.R. § 405.1875 (1980). Thereafter, the provider may appeal 
any adverse HCFA decision to a federal district court on judicial review. After June 30, 1973 
but prior to March 8, 1977, PRRB decisions were reviewed by the Commissioner of Social 
Security. Prior to fiscal years ending after June 30, 1973, reivew was available, if at all, 
through proceedings before the Commissioner of Social Security, but the Court of Claims 
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ing the nursing program, the community was assuming its cost; and, 
therefore, Medicare reimbursement was no longer appropriate. 1° 

A number of cases were brought contesting the disallowances. 
Usually, the facts were the same with two similar scenarios. Under one 
scenario, a provider abandoned a nurse-diploma program, sometimes 
closely affiliated with the provider, sometimes owned by a provider, in 
exchange for a formal affiliation with a college. Under another scenario, a 
provider began an affiliation where before it had not engaged in an 
educational activity. In either case, the provider underwrote certain costs 
of the program by making a payment to a college, providing facilities, or 
paying teaching clinical faculty time. Students took classroom subjects at 
the college and performed clinical experiences on the provider’s 
premises. 11 

Upon review of the intermediary’s disallowance, the Provider Reim- 
bursement Review Board (PRRB) uniformly held that the hospital’s 





would review reimbursement questions if a decision was arbitrary, capricious, unsupported 
by substantial evidence, or contained errors of law. See Pasadena Hosp. Ass’n v. United 
States, 618 F.2d 728, 730 (Ct. Cl, 1980); John Muir Memorial Hosp., Inc. v. United States; 
MEpICARE & Mepicaip GuipE (CCH) $29,951 (Ct. Cl. 1979). The Court of Claims may have 
jurisdiction for a claim under $10,000 after June 30, 1973. For a general discussion of the 
review procedures before and after the establishment of the PRRB, as well as standards of 
review, see Homer & Platten, Medicare Provider Reimbursement Disputes: An Analysis of 
the Administrative Hearing Procedures, 63 Gro. L.}. 107 (1974). 

10 Fiscal Intermediaries acted in denying such costs based upon a November, 1975 
general policy statement issued by BHI. See St. John’s Hickey Memorial Hosp., Inc. v. 
Califano, 599 F.2d 803, 806 (7th Cir. 1979). 

11 Several intermediary decisions on these facts were issued in prior cost reporting 
years ending June 30, 1973. They are PRRB Dec. No. 00-74-22, MEDICARE & MEDICAID GUIDE 
(CCH) 427,028 (no cash payment obligation on part of provider and the provider shared pro- 
gram expenses); PRRB Dec. No. 00-75-28 (MEDICARE & MEDICAID GuIDE (CCH) 427-528 (pro- 
vider contribution to aid in stating program at state university). The first decision on the sub- 
ject is, PRRB Dec. No. 76-D-22, MEDICARE & MEDICAID GUIDE (CCH) 427,878, rev’d, MEDICARE & 
MEDICAID GuIDE (CCH) 427,922 (Comm’r Social Security 1976). That case was a group appeal 
of a 1973 action of the BHI determining that education programs must be under the control 
of and on the premises of the provider to be reimbursable. The PRRB stated the facts, in 
part, as follows: 

In an effort to meet the demands of the health care industry for training personnel 
without incurring unsupportably high costs, the Providers initiated negotiations 
with educational institutions (a college or high school) to develop cooperative 
training programs. Some of the hospitals entering into such agreements had been 
forced to abandon their own programs because of the financial burden, while 
other hospitals became parties to such agreements to offer needed training of a 
type not heretofore offered by them which they could not have afforded on their 
own. 


kkk KK 


Students work in participating hospitals on virtually every weekday of the year. 
Generally students participating in the program spend equal amounts of time in 
the hospital and the educational institution. While in the facility, the students 
perform essential patient care services under the direct supervision of their in- 
structors and the general supervision of hospital personnel. 
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payments or contributions in support of the joint program were allowable 
under the regulations to the extent they related to patient care. It deter- 
mined, however, that reimbursability should be permitted only when 
there was no showing that costs of educational institutions were being 
charged back to providers. In order to insure this, it limited its decision 
favoring reimbursement to those instances where: 


a) Agreements to conduct joint educational programs between a col- 
lege and provider were entered into at least one year prior to the in- 
ception of the Medicare program and payments began at the same 
time the provider started participating in the educational program, 
or 
b) A provider agreed to participate in such programs and payments 
began at the same time that the educational institution started the 
nursing program, or 
c) A provider agreed to start making payments to an existing program 
already partially supported by other providers and the total amount 
of all payments to the program by all participating providers in- 
cluding the last provider is kept at the same level or less. This 
would require reduction of payments to the program by other pro- 
viders. 12 
In addition, providers were required to demonstrate that the basis of 
payments to the educational institution did not increase beyond past 
levels (presumably as a percentage of total program cost) since the PRRB 
viewed increased payments as a redistribution of educational costs from 
the community or the institution to the provider. As a part of its deci- 
sions in these cases, the PRRB consistently held providers did ‘‘engage 
in’’ an educational activity under these facts, finding no support in law 
or fact for a requirement that a program be exclusively controlled by, 
owned by, and on the premises of the provider in order to qualify for 
reimbursability under the regulations. 





12 See PRRB Dec. No. 76-D-22, MEDICARE & MEDICAID GuiDE (CCH) $27,878. 

13 See PRRB Dec. No. 76-D-42, MEDICARE & MEDICAID GuiDE (CCH) 428, 015, rev’d, 
MEDICARE & MEDICAID GUIDE (CCH) $28,016, rev’d, The Archbishop Bergan Mercy Hospital v. 
Califano, MEDICARE & MEpIcaID GuIDE (CCH) $30,512 (reimbursement for portion of clinical 
education costs of nursing students paid to local college); PRRB Dec. No. 76-D-66, MEDICARE 
& MEpIcAID GuiDE (CCH) $28,132, rev’d, 428,133 (payment of fixed maximum share of joint 
program); PRRB Dec. No. 77-D-6, MEDICARE & MEDICAID GuIDE (CCH) 428,420, (supplement 
of school district’s salary scale to attract qualified instructor for vocational nurse training 
program); PRRB Dec. No. 77-D MEDICARE & MEpICcAID GuIDE (CCH) 428,380,MEDICARE & 
MenpicaipD Guide (CCH) $28,421, rev’d, St. John’s Hickey Memorial Hosp., Inc. v. Califano, 
MEDICARE & MEDICAID GuIDE (CCH) $29,002 aff’d, 599 F.2d 803 (7th Cir., 1979) (joint nursing 
program formerly done by provider alone); PRRB Dec. No. 77-D-71, MEDICARE & MEDICAID 
Guiwe (CCH) 428,724, rev’d, by HCFA Adm. Dec. Dec 16, 1977, MEDICARE & MEDICAID 
Guwe (CCH) 428,912, rev’d sub nom.Community Hosp. v. Califano, MEDICARE & MEDICAID 
Gute (CCH) 429,999 (cooperation between provider and local college to start new collegiate 
nursing program. The amount given by provider exceeded the portion of clinical 
instructor’s salaries which could be allocated for time spent on provider’s premises); PRRB 
Dec. No. 78-D-88, MEDICARE & MEDICAID GuIDE (CCH) 428,827, rev’d, MEDICARE & MEDICAID 
GuDE (CCH) $28,915 (use of provider facilities and provider payment for deficit); PRRB Dec. 
No. 78-D-7, MEDICARE & MEDICAID GuIDE (CCH) $28,$35, rev’d, MEDICARE & MEDICAID GUIDE 
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On review, the Administrator of the Health Care Financing Ad- 
ministration (HCFA) refused to agree that ‘‘engage in’’ could mean 
anything but ‘‘legally own,’’ holding that when a college undertakes a 
joint program, it is ‘‘taking over’’ the program for the community within 
the meaning of the regulations, and that joint nursing programs have not 
been ‘‘customarily or traditionally’’ carried on by providers in conjunc- 
tion with their rendering of health care.*4 

Typically, courts on administrative review refused to support the 
restrictive HCFA interpretation and affirmed the PRRB.15 Nonetheless, 
HCFA stood its ground until the seminal decision of St. John’s Hickey 
Memorial Hospital v. Califano.1® That case involved a nursing education 
program jointly operated by several providers until 1973. Reimbursement 
had not been denied under this framework. Prompted by an expectation 
of greater cost effectiveness, however, the provider affiliated with a local 
college and agreed to pay ‘‘the differential in the cost of educating nurs- 
ing students represented by the cost of the clinical portion of the program 
[at the College] that was determined to be over and above the costs [for in- 
structors] incurred by the college in providing education to non-nursing 
students.’’!” Included in the agreement was the payment of start-up costs 
and certain specific per student payments. The Court of Appeals for the 
Seventh Circuit, in upholding the reimbursability of the costs of this pro- 
gram, summarily dismissed HCFA’s interpretation that in order to 


demonstrate that the provider ‘‘engages in’’ an educational program, it 
must show that the program is exclusively on its premises and that it 
owns and controls the program. The court endorsed the entire PRRB 
position on reimbursability of such costs and found the program 
reasonable and necessary for patient care in the provider’s facility.1® 





(CCH) 930,048 (W.D. Pa 1979); PRRB Dec. No. 78-D-14, MEDICARE & MeEpicaip GulpE (CCH) 
428,947, rev'd, HCFA Admn. Dec. May 10, 1978, MEDICARE & MepicAiD GuipE (CCH) 
429,034; PRRB Dec. No. 78-D-64 MEDICARE & MEDICAID GuIDE (CCH) $29,440, rev’d, HCFA 
Adm. Dec. Oct. 24, 1978, MEDICARE & MEpICAID GuIDE (CCH) 429,488; PRRB Dec. No. 
78-D-72, MEDICARE & MEDICAID GuIDE (CCH) $29,507 (costs of on site clinical experience plus 
payment of $4.00 per day to each student for health care services provided). 

14 Td. 

15 Td. 

16 599 F.2d 803 (7th Cir. 1979). 

17 599 F.2d at 806. 

18 599 F.2d at 810. Based upon enhanced recruitment and retention of staff. In- 
terestingly, the affiliation with the college in this case resulted in a net decrease of $23,700 
cost per nursing graduate hired over the old diploma program. The court also determined 
that the requisites of the act and the regulations relating to the reasonableness and the 
necessity of the education costs had been met. The Medicare Act defines reasonable costs as 
costs actually incurred if ‘‘necessary in the efficient delivery of needed health services . . . 
”” 42 U.S.C. § 1395(v)(1)(A) (1976). 

The regulations define ‘‘necessary and proper’’ expenditures as ‘‘Necessary and proper 
costs are costs which are appropriate and helpful in developing and maintaining the opera- 
tion of patient care facilities and activities. They are usually costs which are common and 


accepted occurrences in the field of the provider’s activity.’’ 42 C.F.R. § 405.451(b)(2) 
(1980). 








EDUCATION COST REIMBURSEMENT 473 


Significantly, the court observed that disallowance of reimbursement 
would wrongfully shift the cost of providing Medicare services to non- 
Medicare patients in violation of law.’® After the St. John’s case, HCFA 
conceded that its position was no longer supportable and has not over- 
turned PRRB decisions finding reimbursability for joint education pro- 
grams.2° 

In Hahnemann Medical College and Hospital v. Aetna Life and 
Casualty Co.,21 the PRRB has also determined as reimbursable certain 
educational expenses of an allied health educational program conducted 
by a college. Since the college in this case is an integral and legally in- 
divisible part of the same university entity operating the provider, but is 
in a different administrative unit than the hospital, the decision goes well 
beyond the rulings in the joint nursing cases. The Board concluded that 
the program met all the requisities of the regulation even though it was 
administratively located in the college and not in the provider. While the 
PRRB did not specifically endorse the arguments of the provider, the 
decision clearly turned on them. The provider posited inter alia that: 


1) The provider is the legal operator of, and therefore engaged in, the 
educational activities at issue; 

2) Each type of individual activity at issue is customarily or traditionally car- 
ried on by providers in conjunction with their operations; 

3) The community has never, through its educational institution or otherwise, 
borne any of the educational costs at issue, and 

4) The program provides a pool of trained graduates from which the provider 
may hire to meet patient care needs in the hospital. 


The PRRB was undoubtedly also influenced by the fact that these allied 
health educational costs were reimbursed without quarrel before an ad- 
ministrative reorganization put the programs in a separate college.?2 





19 599 F.2d at 812. 

20 PRRB Dec. No. 70-D-50, MEDICARE & MEpIcAID GuipE (CCH) $30,066, aff’d, Adm. 
HCFA Dec. October 4, 1979, MEDICARE & MEpDICAID GuipE (CCH) $30,089. However, cases 
continue to be decided by the PRRB. See PRRB Dec. No. 80-D-5, MEDICARE & MEDICAID GUIDE 
(CCH) 430,449, aff’d, Adm. HCFA Dec. April 15, 1980, MEDICARE AND MEDICAID GuIDE (CCH) 
430,482; PRRB Dec. No. 80-D-18, MEDICARE & Mepicaip Guipe (CCH) 430,489, (hospital 
agreed to reimburse community college for deficits of joint program); PRRB Dec. No. 
80-D-31, MEDICARE & MEDICAID GuIDE (CCH) 430,627 (Reimbursement denied where scholar- 
ship program replaced diploma nursing school. Scholarship recipients signed voluntary let- 
ter of interest binding students to work for provider for one year. Scholarships found to be 
donations, not costs of approved program.); PRRB Dec. No. 80-D-63, MEDICARE & MEDICAID 
Gute (CCH) 430,712 (reimbursement for costs of operating dormitory, Board held that form 
of subsidy to program not important and that here dormitory was properly operated by pro- 
vider); PRRB Dec. No. 80-D-85, MEDICARE & MEDICAID GuipE (CCH) 430,932; PRRB Dec. No. 
80-D-91, MEDICARE & MEDICAID GuIDE (CCH) 430,797, aff'd, Adm. HCFA Dec. Dec 18, 1980, 
MEDICARE & MEDICAID GuIDE (CCH) 430,970; Washington Adventist Hospital v. Califano, No. 
J-78-1272 (D. Md, filed April 15, 1981) (lower costs than hospital program, therefore no 
redistribution from the college to the provider). 

21 PRRB Dec. No. 81-D-33, MEDICARE & MEDICAID GuIDE (CCH) 430,985. 

22 The HCFA Administrator declined to exercise review power and therefore the 
PRRB decision stands. 
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Because of the limited precedental value of the decisions of the 
PRRB?? this case should not be given great weight. Nonetheless, it does 
offer significant encouragement to universities operating both a provider 
and health sciences colleges. Coupled with the important decisions in 
the joint nursing educational program cases, the allied health care case 
may signal a move toward a general recognition of the very real positive 
impact of health science educational programs of all types on the quality 
of patient care in university and university affiliated hospitals. These 
PRRB and federal court decisions may also reflect a new understanding 
of teaching providers, especially those which are a part of an educational 
institution. Resultantly, university providers, providers related to univer- 
sities by common ownership and control,?4 and providers closely af- 
filiated with universities should be in a position to claim all manner of 
educational program costs, including some costs of undergraduate 
medical school education. 

Yet, to date, undergraduate medical school costs are not considered 
reimbursable under Part A regardless of any relationship between the 
educational activity and the quality of health care of a provider and 
regardless of the historical and traditional relationship between a pro- 
vider and a medical school. HCFA posits that such costs are not reimbur- 
sable even if a medical school is operated, controlled, and owned by a 
provider or an organization related to a provider. According to it, reim- 
bursement for these costs would involve a redistribution of costs from 
educational institutions to providers, and it would constitute an assump- 
tion by providers of educational costs previously and properly borne by 
the community.?5 Although it could be said that communities have 
assumed the cost of health sciences education as soon as a program’s 
locus is in a college rather than a provider and that college health 
sciences educational costs are not reimbursable, this argument was not 
taken as particularly persuasive in the joint nursing educational program 
cases and the allied health college case. 

It is true that community hospitals have not traditionally been in- 
volved in undergraduate medical school education; and in that context, 
there is an argument to be made that any assumption of medical school 
costs by a provider would have such an effect. But such is not true in the 





23 In the past PRRB decisions carried the following legend: ‘‘Caution: The PRRB 
states that its decisions are binding only as to the parties involved and for the particular cost 
reporting period involved. These decisions do not serve as precedents for other providers in 
future appeals.’’ However, this statement is no longer made. 

24 For regulations relating to common ownership and control, see 42 C.F.R. § 
405.427. But see PRRB Dec. No. 76-D-66, MEDICARE & MEDICAID GuipE (CCH) 428,132, aff'd, 
MEDICARE & MEDICAID GuIDE (CCH) $28,132 (nursing education program support paid by pro- 
vider to a college operated by the same xeligious order were not allowable as costs of a 
related organization). 

25 See 42 C.F.R. § 405.421 (1980). This view was confirmed by the HCFA during a 
telephone conversation with the author. 
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university hospital context. Historically medical schools and university 
hospitals have been operated together, the hospital providing a clinical 
base for medical college educational activities. Most often, the same legal 
entity operates both the college and the provider, making them each in- 
distinguishable from the other. In such a case, the medical school is the 
provider, and the provider is the university. Disparate treatment of nurs- 
ing, allied health and medical school costs is not supportable in this 
sophisticated atmosphere. 

Few seriously question that all manner of educational program costs, 
including medical school costs, enhance patient care in the university 
hospital. In addition to enhancing recruitment, increasing skills of the 
present staff, improving retention of practitioners, and developing an im- 
proved atmosphere for patient care, the presence of medical students also 
provides a valuable source of labor to accomplish necessary tasks which 
would otherwise receive insufficient attention.26 At any rate, no case yet 
decided has been based on an argument that educational programs on a 
provider’s site do not enhance the quality of health care in a provider. 

However, Medical schools are not entirely without means of reim- 
bursement. Current mechanisms in place underwrite many costs, 
although HCFA has attempted to terminate or greatly reduce some 
sources of this funding. Part A Medicare dollars may be legitimately 
claimed for medical school costs insofar as reimbursement represents 
payment for services rendered, usually administration and hospital based 
teaching in otherwise reimbursable educational programs conducted by 
members of the college faculty. However, costs are paid only when they 
would be reimbursed if directly incurred by a provider.?”? Presumably, 





26 See PRRB Dec. No. 77-D-7, MEDICARE & MEpICAID GuibE (CCH) 428,380. Time spent 
by medical students in performing routine hospital work similar to work performed as 
orderlies may be reimbursable. However, the work of medical students is often duplicative 
of that of other health care practitioners and may raise duplication of services arguments. 

27 See HEALTH INS. MANUAL 15 § 2148.2; See also Part A Intermediary Letter No. 78-7, 
(Feb. 1973), which reads, in part, as follows: 

New instructions in this Intermediary Letter recognize as allowable hospital costs: 
(1) reasonable costs incurred by a teaching hospital for patient care services 
endered by the faculty of a related medical school in the hospital and (2) 
reasonable costs incurred in the medical school that are related to the rendition of 
those services. 


Allowable faculty costs include direct salaries, applicable fringe benefits, FICA 
and unemployment taxes and workmen’s compensation and may include travel 
and sabbatical leave costs, membership fees, and book allowances when directly 
applicable to services rendered by the medical school faculty. Allowable faculty- 
related costs incurred in the medical school are generally limited to ‘‘direct’’ costs 
and ‘‘space’’ costs associated with a medical library, physician office space and 
clerical support where the hospital does not have its own medical library or a ad- 
ministrative structure and does not provide office space or clerical support to the 
medical school facility. 


Reimbursement may be made to the hospital only where the costs are charged to 
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this allowance is of little assistance for medical schools and provides no 
funds for medical school program costs, since the dollars coming to 
medical schools through this source are utilized by it for providing the 
services on a one-for-one basis. 

Of course, if a provider and the medical school are in no way related, 
are not joined by common ownership and control, and if a contract is 
negotiated at arms length for the providing of such services, the medical 
school could extract a ‘‘profit’’ in consideration of providing these ser- 
vices. The hospital would be entitled to full reimbursement for the actual 
consideration under the contract including the profit amount if the 
charge does not exceed the costs of comparable services purchased on the 
open market. The ‘‘profit’’ component paid by the provider to the 
medical school could be used for program enhancement. Under this 
rubric, Medicare dollars, in part, could finance medical school educa- 
tion. Any such arrangement should be approached with caution since it 
would be subject to strict scrutiny by the HCFA, the PRRB, and the 
courts. Also, this device is not available to a medical school related to a 
provider; since, in such an event, the provider is reimbursed based upon 
costs incurred by the medical school and not the school’s charges for the 
services. 

By far more important and of greater concern to HCFA are funds 
available to medical schools as a result of payments from Part B of the 
Medicare law for physician charges for direct patient care by faculty prac- 
ticing in providers. In many medical schools, the faculty have organized 
themselves into practice plans to bill for hands-on services rendered by 
them in hospitals.2* Receipts to the practice plan are used to pay physi- 
cian compensation and fringe benefits, to purchase malpractice in- 
surance, to pay medical school administrative costs, to provide research 
dollars and to pay other similar costs.22 The National Academy of 
Sciences has estimated that 9.7% of gross revenue of public medical 
schools and 12.4 percent of gross revenue of private schools come from 
professional fee billing.%° In most instances, a large share of these dollars 
flowed from Medicare through practice plans to the medical schools. 

Facially, this should not trouble the Medicare program as long as the 
charge made by the physician faculty of medical schools is reasonable, 





all components, including the hospital, on the same basis; where the costs do not 

exceed the price of comparable services that could be purchased elsewhere; and 

where the costs are in accord with all other provisions of Chapter 10. ‘‘Cost to 

Related Organizations, of the Provider Reimbursement Manual.’’ 

28 See MEDICAL PRACTICE PLANS AT U.S. MEDICAL SCHOOLS, ASSOCIATION OF AMERICAN 
MEDICAL COLLEGES, (1977). 

29 See MEDICAL PRACTICE PLANS IN 1980, ASSOCIATION OF AMERICAN MEDICAL COLLEGES, 
(1981). According to this study, 52.8% of practice plan income is used for physicians’ com- 
pensation. Id. at 19. 

30 INSTITUTE OF MEDICINE NATIONAL ACADEMY OF SCIENCES, 3 (1976). SOCIAL SECURITY 
StupiEs FiscAL REPORT MEDICARE-MEDICAID REIMBURSEMENT POLICIES. 
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customary and reflective of services actually provided. HCFA is addled 
and distressed because it evaluates the present state of reimbursement to 
physician faculty based upon current laws and attendant regulations 
which do not recognize the complexity of the relationships between 
medical school faculty, the University, and the provider. Parts A and B 
were designed to accommodate garden variety reimbursement situations 
where private fee for service physicians perform all actual medical treat- 
ment and the hospital is nothing more than a health care hotel. In 
teaching hospitals, actual services and responsibilities do not correspond 
to the crisp distinctions implied by Parts A and B. Teaching, supervison 
and patient care occur inseparably. Responsibility for the patient 
medically if not legally becomes shared among the teachers and the 
learners. Dividing payment between Parts A and B for these indivisible 
services is difficult. Fitting this unusual situation into the existing 
regulations has given rise to a number of HCFA concerns, including: 


1) To what extent does the physician provide hands-on treatment or 
direct supervision of hands-on treatment to entitle the physician to 
reimbursement under Part B? 

2) To what extent is the hospital provider entitled to reimbursement 
for supervisory and teaching activities of the hospital based physi- 
cian or the teaching physician under Part A. 

3) To what extent does double billing occur when: 

a) Interns and residents provide medical care for 
which the teaching physician bills under Part B as 
his own medical hands-on treatment. 

b) The teaching physician bills under Part B for 
supervisory and administrative services which 
are separately reimbursed to the hospital provider 
under Part A.31 


To be sure, governmental distress over these significant questions is 
understandable. Although cost-cutting may be its real motive, HCFA is 
legitimately concerned about the attainment of reasonable reimburse- 
ment for hospital costs and physicians’ charges without double billing or 
payment from the wrong trust fund.3? Similar valid congressional dis- 
quietude results from allegations of double payment for physicians 
hands-on patient charges actually performed by others. Congress has also 
been concerned that charges under Part B rendered by teaching physi- 
cians have been far in excess of those charges at non-teaching institutions 
and that the excess amount was being used to finance the costs of 
medical and allied health care education.3* 





31 These problems are exacerbated by differences in Part A and Part B reim- 
bursements. Part A is at the 100% reasonable cost level and is financed out of the Social 
Security tax. Part B is at the 80% of reasonable charge basis and is financed out of user 
premiums. A hospital provider, in appropriate circumstances, may receive reimbursement 
uider both Part A and B. 

32 Separate trust funds have been established for Part A and Part B, See note 3 supra. 

33 See note 30, supra. See also S. Rep. No. 92-1230 92nd Cong. 2nd Sess. (1972). 
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For the last ten years a proper mechanism to handle this complex 
reimbursement question has been debated. Medical schools and their 
constituent faculty sought to preserve the status quo primarily to con- 
tinue the flow of dollars from Part B to the medical school through facul- 
ty practice plans. This approach to medical school cost reimbursement is 
necessitated because direct Part A cost reimbursement reflecting the 
value added to the health care product by medical school activities is not 
permitted. The Part B faculty practice plan route is the only mechanism 
available to compensate for this added value. 

In fact, these dollars have become very important in medical school 
financing; they have been used for a variety of worthy purposes such as 
recruitment and retention of high quality faculty who may leave academe 
for more lucrative environs without the salary supplement provided 
through a practice plan. Additionally, many faculty, especially part-time 
(clinical) faculty, are willing to provide supervision of interns and 
residents and perform other teaching duties gratuitously since part or all 
of this activity may be folded into the Part B charge for services.34 

HCFA initiatives aimed at cutting reimbursement to physician facul- 
ty actually began with limits placed on teaching physicians through In- 
termediary Letter 372, promulgated in 1969. Thereunder, in order to bill 
at all, a teaching physician could qualify for Medicare reimbursement on- 
ly if he or she was a Medicare patient’s ‘‘attending physician.’’ A series 
of tests were to be met in order to achieve this status.25 Since respon- 





34 See Symposium on Section 227, March 1980 Bulletin. 

38 The physician was required to: 

(1) Furnish services to Medicare beneficiaries in the same manner as 
services are furnished to other patients; i.e., without discrimina- 
tion; 


(2) Review the patient’s history, physical examination and record of 
tests and therapies in the institution; 


(3) Personally examine the patient within a reasonable period after ad- 
mission and regularly thereafter during the stay; 


(4) Confirm or revise the diagnosis; 
(5) Determine the course of treatment to be followed; 


(6) Be recognized by the patient as the patient’s personal physician 
and be responsible for the continuity of the patient’s care; 


(7) Be looked to by the patient for furnishing or arranging for any 
needed followup or posthospital care; 


(8) Be present and ready to perform any services that would be fur- 
nished by a patient’s personal physician in a non-teaching setting 
when a dangerous or complex medical procedure is performed, 
i.e., one on which the resident is not fully qualified to act alone; 
and 


(9) Provide personal supervision to the residents and interns, assure 
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sibility for insuring appropriate charge reimbursement under this in- 
struction was placed on Part B carriers and not Part A intermediaries,¢ 
no single entity audited the treatment provided with respect to both 
charge and cost reimbursement for physicians. Audits by carriers under 
Intermediary Letter 372, if performed at all, tended to be loose and per- 
missive of any bill rendered. Documentary requisites varied widely from 
carrier to carrier. According to the National Academy of Science, a fifth 
of all carriers required documentation that was wholly inadequate and 
17% of carriers did not audit under IL372 at all.37 

In 1972, congress responded to these and other deficiencies and 
shortcomings by adopting Section 227 of the Social Security Amend- 
ments.3* Section 227 and the propused implementing regulations would 
have established certain presumptive tests and complicated strictures as 
a means of controlling reimbursement to teaching physicians. The law 
provided: 


1. With the agreement of all physicians with admitting privileges in a 
hospital, a hospital provider could elect to receive cost reimburse- 
ment for physicians’ services under part A. This, of course, effec- 
tively would have ended Medicare dollars flowing to medical 
schools through Part B. 

2. A physician could bill for services rendered under Part B whenever 
he could show that a beneficiary was his ‘‘private patient’’ (normal- 
ly one seen by the physician in his office prior to hospital admis- 
sion, for whom he arranged admission to the hospital, who was 
visited and treated by him during his hospital stay, and who or- 
dinarily turned to the physician for follow up care after hospitaliza- 
tion). 

3. All bills for physician services in the hospital could be rendered 
under Part B on a charge reimbursement basis if the hospital could 
meet one of two very stringent tests, the patient liability test (based 
on regular collection of specific fees) or the physician role test (based 
on most patients qualifying as ‘‘private patients’’). Most providers 
could not have met these tests, and reimbursement would have 
been available only throughout Part A.3* 


Because of virtual uniform dissatisfaction with it, final implementation 
of Section 227 was delayed several times; and finally with the passage of 
the Omnibus Reconciliation Act of 1980,*° it was killed. Section 948 of 





that appropriate care is furnished by interns, residents, or others, 
and assure that care is uniform for all patients whether Medicare or 
non-Medicare. 
36 ‘‘Carriers’’ on contract with the federal government manage Part B, ‘‘In- 
termediaries’’ on similar contracts manage Part A. 
37 See note 30, supra. 
38 Section 227 of Pub. L. No. 92-603 is codified at 42 U.S.C. 1395 f, c, cc, j, k, n, v, 
and x (1976). 
39 Td. 
40 Codified at 42 C.F.R. § 405.421 (1980). 
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that legislation continues to permit all physicians in the hospital to elect 
Part A reimbursement. However, it codified the ‘‘attending physician’’ 
test of IL372, allowing Part B reimbursement if: 


a) The physician renders sufficient personal and identifiable physi- 
cian services to the patient to exercise full, personal control over 
the management of the portion of the case for which payment is 
sought; 

b) The services are of the same character as the services the physician 
furnished to patients not entitled to benefits under Medicare; and 

c) At least 25% of the hospital’s non-Medicare patients pay all or a 
substantial part of charges for such services. 


Section 948 also establishes guidelines for the setting of reasonable 
charges. 

With the enactment of this legislation, the present gerrymandered 
structure by which Medicare dollars underwrite medical school costs is 
kept in place. This convoluted system, mandated by the doctrinaire and 
inconsistent approach of HCFA to education cost reimbursement to 
university hospitals and medical schools, will continue to cause great 
uncertainty in this area of reimbursement. Even the mechanical relation- 
ship between the practice plan, the hospital provider and the medical 
school can affect the amount and flow of dollars in this complex area. 
This is reflected by the single PRRB case relating to a faculty practice 
plan. In this case, the provider was a part of a medical education center 
owned and operated by the state. The faculty all received appointments 
to the staff of the provider and treated patients in the provider’s facility. 
Professional billing for treatment was through a practice plan, a section 
501(c)(3) tax exempt organizaton, which awarded salary supplements 
and other forms of support to the medical college. The important issue 
concerned the amount of reimbursement due the provider for the hospital 
administrative services of the faculty. In contention was whether the pro- 
vider was required to reduce faculty salaries by an amount equal to the 
practice plan supplement prior to computing reimbursement and, if so, 
what percentage of time could be claimed for these activities. 

Apparently, the use of Part B Medicare dollars for educational pur- 
poses was never questioned, a correct and valuable precedent under ex- 
isting law. The case also illustrates how the operation of Medicare reim- 
bursement rules concerning restricted grants and concerning costs of 
related organizations must be considered in seeking to best channel the 
flow of Medicare dollars to the provider and to the medical college. 
Overall, however, the case is rather obscure since it concentrates on 


discussion of proper formulae to determine administrative time spent for 
reimbursement purposes. 





41 PRRB Dec. No. 78D6, MEDICARE & MEDICAID GuIDE (CCH) 428,934, rev'd HCFA Adm. 
Dec April 7, 1978, MEDICARE & MEDICAID GuIDE 429,030. 
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A crucial question in the case was whether the University, of which 
the provider was a constituent part, and the practice plan were ‘‘related 
organizations’ as that term is defined in the regulations.4? Although the 
PRRB determined they were so related, in a triumph of form over 
substance, the controlling decision of the HCFA Administrator found 
they were separate entities. The decision was based on the following 
determinations: 


1) The foundation board had the right to establish policies for the 
collection of accounts and recommend the amount to be transfer- 
red to support medical education and research. 

2) The medical school had no authority over the foundation even 
though the two entities worked very closely together, and 

3) The foundation had exclusive control over the distribution of 
funds from the faculty practice plan. 


As such, all transactions between the provider and the practice plan 
were deemed to have occurred at arms length, including the transer of 
salary supplement dollars. The transfer thus became significant for reim- 
bursement purposes. Were the practice plan and the university related, 
the transfer would have been considered irrelevant, as a mere accounting 
allocation between two units of a single entity and would not have been 
subject to consideration‘? in the provider’s cost report.*4 





42 20 C.F.R. § 405.427 (1980), which reads in relevant part as follows: 

Where the Provider obtains items, services, facilities, or supplies from an 
organization, even though it is a separate legal entity, and the organization is 
owned or controlled by the owners of the Provider, the items are obtained from 
itself. . .Therefore, reimbursable cost should include the costs for these items at 
the cost to the supplying organization. 20 C.F.R. § 405.427(c) (2) 

43 See HEALTH INS. MANUAL 15 § 607, which reads in relevant part: 

Whether or not they are characterized as a ‘grant’ or a ‘gift’, funds transferred to a 
provider from another component of the same organizational entity—e.g., from a 
university to the university hospital or from a State agency to a State university 
hospital— are not considered a grant or gift for Medicare reimbursement purposes 
but rather an internal transaction amounting only to self financing of the entity’s 
own component operations, having no effect on the provider’s allowable costs. 

44 For an interesting application of the related organization principle in the educa- 
tional setting, see PRRB Dec. No. 78D34, MEDICARE & MEDICAID GUIDE (CCH) § 29,182. In that 
case, the provider was billed for services rendered by a private medical school in furnishing 
supervision on interns and residents. Although the bill represented the full cost of pro- 
viding this service, the hospital paid a lesser appropriated amount for the service. It, 
however, sought reimbursement for the full bill. The PRRB determined that these two 
organizations were not related by comon ownership and control and therefore the provider 
was only entitled to reimbursement for what it paid, not the full cost. The Board stated: 

It is a fact that the school of medicine furnishes services to the provider. However, 
a financial relationship with a vendor is not sufficient evidence to determine that 
the parties are related. 


* * * 


The Board notes that, in the instant case, Medicare is not paying its appropriate 
share of the true costs of supervision to interns and residents provided by the 
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Once the transfer achieved this significance, the HCFA Ad- 
ministrator faced the question of proper reimbursement treatment. He 
determined that the transfer was a restricted grant from the practice plan 
to the provider university’s physician/faculty and as such must be 





private university school of medicine. However, the Board points out that this is 
through no fault of the program. Rather, it is because the provider is not paying 
the medical school the full cost of providing such services. 
The related organization principle was utilized in an argument attempting to win reim- 
bursement in the joint nursing education situation. In PRRB Dec. No. 76D42, MEDICARE & 
Mepicaip GuipE (CCH) 428,015, the Board found certain joint nursing education program 
costs reimbursable. In that case, the provider diploma program was transferred to a college 
operated by the same religious order running the provider. In a Decision of the Commis- 
sioner of Social Security on September 29, 1976, MEDICARE & MEpIcAID GulpE (CCH) $28,016, 
it was determined that even though the provider and the college were related by common 
ownership and control, such a program is not a service or supply facility within the mean- 
ing of the regulation governing related organizations. This curious determination was 
reversed based upon St. Johns Hickey Memorial Hospital v Califano, by Archbishop Bergan 
Mercy Hospital v Califano, MEDICARE & MEpicAID GuipE (CCH) 430,512. In that determina- 
tion, the court adopted the following findings: 
1; Costs incurred by plaintiff for nursing education under the old 
diploma degree program were allowed by the Secretary as necessary 
and reasonable costs for the effective delivery of health services to 
Medicare beneficiaries. 
2: Cost effectiveness was a major consideration prompting plaintiff's 
decision to abandon its diploma program and to initiate an Associate 
Degree Program jointly with St. Mary’s College which until then pro- 
vided no form of nursing education. 
a: The new program has been at least equally effective in providing, dur- 
ing the students training period, substantial assistance to plaintiff in 
its delivery of health services and, subsequent to graduation of the 
students, a needed pool of trained nurses available for emploument by 


plaintiff. 

4. The new program has been substantially less expensive to operate and 
the reasonableness of that cost is not questioned. 

5. The contract with the College was entered into prior to the beginning 


of the Associate Degree Program and basically gears the amount of the 
payments to plaintiff to net costs of the nursing program without ab- 
sorption of expenses of the College in providing other educational pro- 
grams. 
6. In providing the clinical setting for the program, plaintiff contractual- 
ly reserved control over both the insructors and the students while on 
the hospital premises. Additionally, it participates in a joint review of 
the annual budget for the program. 
Zs The joint program is accredited by the State of Nebraska and by the Na- 
tional League of Nursing and a graduate is qualified to take examina- 
tion for registration as an R.N. 
8. The College would not have separately undertaken to finance such a 
nursing program and there is no indication of a willingness to finance 
the program by the community which the hospital serves. 
It regarded these issues determinative, not the theories of the Commissioner. See also PRRB 
Dec. No. 76D66, MEDICARE & MepicaiD Guipe (CCH) 428,132, rev’d by Commissioner of 
Social Security Jan 12, 1977, MEDICARE & MEDICAID GuipE (CCH) 428,133. 








EDUCATION COST REIMBURSEMENT 483 


deducted from costs prior to determining reimbursement.*s Had the 
dollars used for salary supplements been deemed an unrestricted grant, 
or had the plan and the university been deemed related, reimbursement 
would not have been affected.*¢ 

The restricted grant offset has played an important part in several 
litigated education cost reimbursement cases in the university setting. 
Usually, the result has been favorable to the universtiy. For instance, in 
Temple University v. Associated Hospital Service,*’ a federal district 
court found arbitrary the determination of a Medicare appeals committee 
(established by a fiscal intermediary) that a paperwork transfer of funds 
from a medical college to a provider for its use of the hospital for training 
medical students was a restricted grant which must be offset against 
Medicare reimbursement.*® Likewise, a grant from a state legislature to a 
university for its school of nursing was held by another district court to 
be unrestricted since the university trustees were entitled to apply the 
amounts for any purpose or program in the school of nursing, not just 
those relating to clinical training in the hospital.4® The university could, 





48 See 20 C.F.R. § 405.423(a)(1980) which reads in relevant part: 

Unrestricted grants, gifts, and income from endowments should not be deducted 
from operating costs in computing reimbursable cost. Grants, gifts, or endowment 
income designated by a donor for paying specific operating costs should be 
deducted from the particular operating cost or group of costs. 

46 Once the treatment of the salary supplement was determined, the remaining ques- 
tion in the case was the percentage figures to be used to compute time spent by the faculty 
in provider’s administration and teaching activities. The various positions on this question 
are illustrated as follows: 

Provider: 
% of time in administrative activities 


100% of time 


total compensation 





(including practice 
plan supplement) 
Intermediary: 
% of time in administrative activities 
100% of time 


compensation less 





practice plan supple- 
ment 


PRRB: 


% of time in administrative activities 





100% of time less time spent in 
patient care and research 
HCFA: 
% of time in administrative activities 





100% of time less time spent in research 


47 361 F. Supp. 263 (E.D. Pa. 1973). 
48 Id. at 263. 


compensation less 


practice plan supple- 
ment 


compensation less 


practice plan supple- 
ment 


49 The Board of Trustees of the University of Alabama v. Califano, MEDICARE & 
Mepicaip GuiDE (CCH) 429,251 rev’g PRRB Dec. No. 76-D43, MEDICARE & MEDICAID GUIDE 
(CCH) 428,014. 
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for instance, use the funds for research or scholarships, the court noted. 
Since it was unrestricted, the grant was not a required offset against 
education cost reimbursement in the university hospital. 

Interestingly, even though the espoused policy of the PRRB and 
HCFA has been to offset reimbursement with grant dollars wherever 
possible, in a recent PRRB case, the Board failed to reach this result.51 
The Board determined that a grant from a municipal corporation to a 
hospital which it owned to cover uncollected costs of the hospital’s nurs- 
ing school was a transfer of funds from one component to another within 
the same organizational entity. The case turned on this determination, 
and as a result, offset was not required. Had the hospital and the citybeen 
unrelated, whether the grant was restricted would have become an issue. 
Incidentally, the PRRB rejected the argument that the community had 
assumed the cost of this educational activity even though tax dollars 
were directly supporting it.52 

Problems with restricted education program grants have also 
plagued intern and residency training programs where such grants are 
common. Even though such programs, with certain exceptions, are fully 
reimbursable to providers, grants received from various sources, usually 
governmental, must offset Medicare reimbursement.®? In August 1979, 
however, regulations governing education cost reimbursement were 
modified so that grants and donations designated by a donor for intern- 
ship and residency training programs in family medicine, general inter- 
nal medicine, and general pediatrics need no longer be offset against 
costs for reimbursement purposes.*4 The stated purpose for this change 
was the encouragement of training of interns and residents in these 
specialties through greater Medicare funding support.55 

In determining, therefore, the nature of the relationship between a 
practice plan, the university and the provider, consideration must be 
given to both the effect of relating a practice plan to the university and 
the effect of cash transfers from the practice plan to the university and the 
provider for specific purposes. Universities may wish practice plans to be 
related for some medicare reimbursement purposes and not for others. 
For instance, if the faculty practice plan is not related and if it pays 





50 Id. 

51 PRRB Dec. No. 81-D28 Memorial Hospital v. Blue Cross Association, MEDICARE & 
Mepicaip Guipe (CCH) 430,982. An ordinance directed the city to operate the school of nurs- 
ing in conjunction with its hospital and permitted the city to levy a special tax to cover the 
cost thereof. The special tax was never levied however, and the subsidy was paid from 
general appropriations. 

52 Giving rise to a real question as to whether this could ever be determined to have 
occurred. 

53 Offset is also required for tuition payments received. HEALTH INS. MANUAL 15 § 414. 
See also Provider App. Dec. No. 00-76-07, MEDICARE & MEDICAID GuIDE (CCH) 427,845, aff'd 
Duke University v. United States, MEDICARE & Mepicaip Guipe (CCH) 428,899. 

54 45 C.F.R. § 405.421(g)(2). 

55 See 45 Fed. Reg. 51,783 (1980); 44 Fed. Reg. 47,117 (1979). 
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malpractice insurance costs for the provider (through the purchase of a 
malpractice insurance policy or otherwise) the costs of such a policy may 
not be reimbursable to the provider hospital.5¢ If related, the costs incur- 
red by the practice plan may be fully reimbursed. Likewise, if the faculty 
provides funds to a provider, similar to the arrangement in the Temple 
University case, and if those funds are for a specific purpose, the univer- 
sity may maximize reimbursement only if the practice plan and the pro- 
vider are related. Relatedness, however, reduces to the level of actual 
cost any reimbursement for faculty teaching and administrative services 
performed in the hospital, whereas, with sufficient organization separa- 
tion and arms-length dealing, a group of faculty may be able to charge the 
university for hospital-based teaching and hospital administration work. 
From that charge a ‘‘profit’’ for services rendered may be extracted. Any 
such arrangement should be approached with caution since it would be 
subject to strict scrutiny by HCFA, the PRRB, and the courts. Sufficient 
separation organizationally may evoke application of principles relating 
to reimbursement for hospital based physicians.57 





56 For reimbursement principles relative to malpractice insurance, see HEALTH INs. 
MANUAL 15 § 2160-62. 

57 A discussion of the rules and regulations relating to hospital based physician reim- 
bursement is well beyond the scope of this article. See, however, HEALTH INs. MANUAL 15 § 
2108 through § 2108.11 and 45 C.F.R. § 405.480 et. seq. Under these regulations, the pro- 
vider and the physician must allocate time between the administrative/super- 
visory/teaching components of physicians’ duties and the medical hands-on component of 
their duties. Reimbursement for the administrative component is through Part A and for the 
hands-on component through Part B (either to the hospital or to the physician). Inconsistent 
enforcement and general misunderstanding of this rule led to federal government action on 
March 11, 1980. The following notice was published in the Federal Register: 

This notice is to advise that HCFA will begin enforcing the regulations regarding 

Medicare reimbursement for services furnished by hospital-based physicians. It 

reaffirms the rule that identifiable professional services will be reimbursed under 

Part B on a reasonable charge basis only if: (a) The services require performance 

by a physician in person and (b) they contribute to the diagnosis or treatment of 

the patient. All other services performed by a hospital-based physician will be 

reimbursed to the hospital on a reasonable cost basis. This rule was established in 

a regulation published in 1966, after public comment, but has not been applied 

uniformly in recent years. 
45 Fed. Reg. 15,550 (1980). In promulgating this statement, according to the Chief HCFA 
Provider Based Physician Branch in a telephone call with the author on May 15, 1980, the 
government sought to end three practices: 

1) Seeking reimbursement over against the wrong trust fund; 

2) Double billing for the same time spent claiming it to be both ad- 

ministrative and direct patient care; and 
3) Seeking reimbursement for services not personally performed by a 
physician (such as pathology lab services). 

Chief offenders in HCFA’s view are hospital based pathology departments. HCFA has opined 
that individual physicians (or hospital providers) have been billing under Part B for certain 
routine pathology tests usually performed by a machine or a technician even though no 
identifiable physician service of any type was attached to the service. HCFA disputes Part B 
billing in such circumstances. Among others, the American College of Pathologists filed 
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These various artificial distinctions, significant in determining 
levels of reimbursement, typify most education program cost reimburse- 
ment under Medicare. Less controversial and more clearcut are rules 





suit against the government on the basis of this notice. Arkansas Society of Pathologists et. 
al. v. Harris, MEDICARE & MEDICAID GuIDE (CCH) $30,546. Initially the court preliminarily en- 
joined the enforcement of this notice. On November 20, 1980, however, the court limited 
the effect of the injunction to applications for reimbursement filed prior to June 5, 1980. 45 
Fed. Reg. 80,827, (1980). 

Other concerns in reimbursing for hospital based physicians relate to allocation of in- 
come and expense in the situation where hospital based physicians work in the hospital 
under some commission, lease, concession, or joint billing arrangement. Billings to patients 
often do not separately identify charges for physicians’ services and charges for hospital ser- 
vices. Allocation of bad debts,charity, and courtesy is one such problem. In PRRB Dec. No. 
76-D6; MEDICARE & MEDICAID GuIDE (CCH) 427,763, supplemented by Commissioner of Social 
Security Dec. April 26, 1976, MEDICARE & MEDICAID GuiDE (CCH) 427,906,rev’d by Harris 
Hospital v. Group Hospital Service, Inc. MEDICARE & MEDICAID GuIDE (CCH) 429,910, hospital 
based radiologists were compensated based upon gross patient charges less 10 percent for 
charity, bad debts, and courtesy but the hospital provider was determined by the PRRB and 
HCFA to be entitled to reimbursement for the compensation paid less the ten percent on the 
theory that these items are not an allowable expenditure under Medicare. See also: PRRB 
Dec. No. 77-D63, MEDICARE & MeEpicaip GuipE (CCH) §28,670;PRRB Dec. No. 77-D66, 
MEDICARE & MEDICAID GuIDE (CCH) 428,720. 

Another question relates to whether a hospital provider must offset against other cost 
centers’ payments from a group of independent contract hospital based physicians in excess 
of its costs in running the department. In most cases, the hospital provider must do so 
unless the payment in excess of costs is a genuine voluntary donation. Also, if an amount to 
the hospital is to cover a specific expense, it must be allocated to that cost center. PRRB Dec. 
No. 79-D10, MEDICARE & MEpicaiD GulDE (CCH) 429,654. The PRRB has decided these cases 
either for the provider or for the intermediary depending on: 

1) Whether the arrangement existed prior to the beginning of the parties 

participation in Medicare; 

2) Whether a hospital operated the department prior to its participation 

in Medicare; 
3) Whether the hospital based physician was formerly employed by the 
hospital directly; 
4) Whether there was an apparent effort to maximize reimbursement in 
the arrangement; 
5) Whether there was more than a landlord/tenant arrangement between 
the parties.; 
On review, any cases not requiring the setoff were overturned. See PRRB Dec. No. 77-D18, 
MEDICARE & MEpicaID GuipE (CCH) 428,442, rev’d HCFA Adm. Dec May 20, 1977, MEDICARE 
& MEDICAID GUIDE 428,504, rev’d Hospital San Jorge v. Secretary of HEW, MEDICARE & 
MEDICAID GulDE (CCH) 429,596 rev'd 598 F.2d 684 (ist Cir., 1980); PRRB Dec. No. 78-D33, 
MEDICARE & MEDICAID GulDE (CCH) $29,181, aff’d HCFA Adm. Dec July 17, 1978, MEDICARE & 
Mepicaip Guide (CCH) 429,241; PRRB Dec. No. 78-D80, MEDICARE & MEDICAID Guipe (CCH) 
429,563; PRRB Dec. No. 79-D55, MEDICARE & MEDICAID GulDE (CCH) 430,088, rev’d HCFA 
Adm. Dec. Oct 26, 1979, MEDICARE & MEDICAID GuipE (CCH) $30,091. See also MacDonald 
Foundation v. Matthews 534 F.2d 633 (5th Cir. 1976) (setoff not required), set aside on other 
grounds 571 F.2d 328 (5th Cir. 1978). But see Faith Hospital Association v. United States, 
585 F.2d 474 (Ct. Cl., 1978) (provider who extracts a ‘‘donation’”’ per bill for the privilege of 


allowing physician groups to practice in the hospital may be subject to action for recoup- 
ment). 
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relating to reimbursement for the costs of interns and residents in educa- 
tion training programs. Since virtually all costs of such programs in the 
inpatient setting are fully reimbursable, the unique character of universi- 
ty hospitals does not create reimbursement anomalies and inconsisten- 
cies. As long as the regulations are met,5* stipends, office space, per- 
quisities, overhead, and teaching costs are all reimbursable to both 
university and non-university providers. No cases have been located 
which challenge reimbursement for these costs in the inpatient setting. 

Outpatient educational cost reimbursement for interns and residents 
has caused some vexatious cost reporting problems for both university 
and non-university hospitals. HCFA has determined that time spent by 
residents must be allocated between inpatient and outpatient depart- 
ments of a provider prior to seeking reimbursement. This is for the pur- 
pose of separate treatment of time spent by residents in the two separate 
activities. Under Part A, all inpatient expenses of residency training pro- 
grams are covered whether identifiable with patient care or not. Under 
Part B, only certain ‘‘services’’ provided by residents to patients in out- 
patient departments may be reimbursed.%? In cases where a provider's 
outpatient departments are functionally established so that Part A reim- 
bursement may be claimed for all time spent by residents in educational 
activity, no problem exists. This is possible only if all time spent in 
‘‘training’’ may successfully and legitimately be charged against inpa- 
tient activities. If some non-patient care educational time is spent in out- 
patient departments and is properly charged there only, reimbursement 
may be lost. Part A educational cost reimbursement is not available since 
the time relates to outpatient activity; Part B makes no provision for 
educational cost reimbursement. *®° 





58 See HEALTH INS. MANUAL 15 § 404.1. 

59 Id. at § 2120. 

80 See PRRB Dec. No. 76-D30, MEDICARE & MEDICAID GuIDE (CCH) $27,965, aff'd Mercy 
Hospital and Medical Center San Diego v. Califano, MEDICARE & Mepicaip GuipE (CCH) 
428,840, aff’d Mercy Hospital and Medical Center v. Harris, 625 F.2d 905 (9th Cir. 1980). 
PRRB Dec. No. 79-D46, MEDICARE & MEpICAID GuIDE (CCH) 430,032; PRRB Dec. No. 79-D89, 
MEDICARE & Mepicaip GuipE (CCH) 430,379, rev’d and remanded The Pennsylvania State 
University Trustee for the Milton S. Hershey Medical Center v. Secretary, MEDICARE & 
MEDICAID GuIDE (CCH) 430,989.See also: Board of Regents of the State of Florida v. Califano, 
586 F.2d 451 (5th Cir. 1978) (outpatient intern and residents cannot be costs allocated to in- 
patient cost centers for payment under Part A). All in all, these decisions are probably cor- 
rect. Part A covers inpatient services only, including the cost of educational activities. Part 
B reimburses for physician’s charges, including those in an outpatient setting. Part B also 
reimburses certain expenses in operating outpatient offices, but not educational costs. 
Although providers would prefer Part A reimbursement at the 100% level of all costs, not 
just at the 80% of reasonable charges level, present rules do not permit this result. What 
makes little sense is the distinction between inpatient and outpatient activities. The struc- 
ture of the regulations and the law suggests that education activity in the outpatient setting 
does not occur, or if it does, it is of no benefit to patient care. These assumptions do not hold 
true, especially in the teaching hospital setting. Medicare utilization in the in-patient set- 
ting is usually higher as well. 
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Provider efforts to avoid losing reimbursement in this latter cir- 
cumstance have generally not been successful. For instance, a provider 
was held to be not entitled to allocate costs applicable to time spent by in- 
terns and residents at its outpatient clinic to inpatient service cost centers 
in order to obtain Part A reimbursement.*! Furthermore, the deficit 
generated by an outpatient clinic was determined not reimbursable as an 
educational cost under Part A.*? Even if no charge is made for services 
rendered in a clinic set up primarily for residents’ educational benefit or 
if the outpatient clinic was established solely to gain residency training 
program accreditaion,®* the result would remain the same. On the other 
hand, the per-patient charge under Part B for attending physicians may 
be set at a level to obtain reimbursement for all costs of operating the out- 
patient unit, including the otherwise non-reimbursable costs of interns’ 
and residents’ time® so long as carriers do not object to charges set suffi- 
ciently high so as to de facto reimburse educational costs. 

These reimbursement rules have caused particular hardship in 
residency training programs in primary care specialties since much of the 
training occurs in a provider’s outpatient clinic or in the clinical faculty’s 
private offices where education cost reimbursement is not permitted. 
Often academic health sciences centers, through a college of medicine or 
a university hospital, have undertaken the responsibility of serving as a 
‘coordinating center’’ to manage the entire residency. The health 
science center assuming this role suffers costs for which no reimburse- 
ment may be available because, under traditional rules, it may not be 
reimbursable under Part A as related to a hospital-based program. Such a 
result is not consistent with the intent of the Medicare law which is to 
reimburse for all reasonable educational costs. Moreover, insofar as these 
residency training programs are ‘‘joint educational activities’’ within the 
spirit of the line of cases on college-provider nursing educational pro- 
grams, the result is not consistent with established precedent. Consider- 
ing the intent of the law and the spirit of the joint-nursing program cases, 
costs of primary care practice residencies including costs of administra- 
tion and coordination, salaries paid to faculty members (often teaching in 
their own offices), and full residency stipends, not just those costs direct- 
ly related to inpatient services, should be reimbursed.*® 

A recent federal district court decision, The Pennsylvania State 





61 See note 53 supra and PRRB Dec. No. 77-D81, MEDICARE & MEDICAID GuIDE (CCH) 
428,730. 

62 See Prov. App. Dec. No. 00-76-73, MEDICARE & MEDICAID Guide (CCH) $28,457. 

63 PRRB Dec, No. 79-D50, MEDICARE & MeEpicaip GuipE (CCH) 430,066, rev’d on 
another issue, HCFA Admin. Dec. Oct. 4, 1979, MEDICARE & MEDICAID GuIDE (CCH) $30,089. 

64 PRRB Dec. No. 79-D89 MEDICARE & MEDICAID GuIDE (CCH) 430,379. 

65 For an excellent exegesis of this matter see: E. KRILLMEDICARE REIMBURSEMENT OF 
HospIrAL EDUCATION CosTs IN FAMILY PRACTICE RESIDENCIES—THE EAU CLAIRE EXAMPLE. (un- 


published paper of Edward J. Krill, Office of Administrative Legal Services, University of 
Wisconsin—Madison). 
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University Trustee for the Milton S. Hershey Medical Center v. 
Secretary,®** has refused to support the arbitrary HCFA posture on 
residency program reimbursement by holding that a provider was entitl- 
ed to full reimbursement for the costs of interns and residents training in 
the outpatient setting. The case turned on whether the outpatient clinic 
was a part of the provider hospital. The court’s logic was simple—the 
clinic was part of the hospital, therefore, the hospital was entitled to 
reimbursement. In addition, the court authorized the establishment of a 
separate cost center for educational expenses in the clinic, in apparent 
disregard of established precedent.®” 

Even though residency training program reimbursement rules and 
decisions are not wholly satisfactory, juxtaposing them against theories 
relating to medical school cost reimbursement further exposes the 
weakness of the latter. Costs of medical student training in the clinical 
years results in large part from activities in the university hospital. In 
fact, usually differences in approach between clinical medical school 
educational experiences and intern and residency training are more of 
degree than substance. Frequently, residents and medical students are 
simultaneously educated in the same forum, yet a university provider is 
prevented from obtaining reimbursement for costs of medical students 
learning next to residents, whose costs are fully reimbursed.®* 

Although much less attention has focused on other areas of reim- 
bursement, university hospital providers regularly and routinely claim 
numerous other institutional internal costs actually incurred outside the 
four walls of the hospital. While not educational program costs per se, 





66 MEDICARE & MEDICAID GuIpDE (CCH) $30,989. 

87 Id. See also Board of Regents of the State of Florida v. Califano, 586 F.2d 451 (5th 
Cir. 1978). See generally supra notes 53 and 54. 

68 A question not directly related to education program costs but involving interns 
and residents is reimbursement for ‘‘moonlighting’’ especially in emergency rooms. 
Historically, the Medicare program required a different approach to cost reimbursement for 
moonlighting residents when they engaged in this activity in the institution training them 
as opposed to an institution not involved in their residency training. Under this rule, when 
the resident moonlights in his own facility, those services are reimbursable on a reasonable 
cost basis, but when he moonlights in a different hospital, his services are reimbursable on a 
reasonable charge basis. The U.S. District Court for the District of Kansas has issued a writ 
of mandamus to the Department of Health and Human Services requiring HHS to issue a 
new regulation defining a uniform reimbursement policy as to residents practicing outside 
training programs. Such services, by court order, are to be reimbursed on a reasonable 
charge basis if: 

1) Services provided are identifiable physicians’ service requiring perfor- 
mance by a physician in person and contributing to patient diagnosis 
and treatment; 

2) Services are performed by a properly licensed physician; 

3) Services are performed under written contract and are identified 
separately from services required as a part of the resident’s training 
program. 

Wesley Medical Center v. Califano, No. 78-1379 (D. Ka. 1981) See HEALTH INs. MANUAL 10 § 
237. 
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reimbursement for expenses such as general administration, legal 
counsel, library and auxiliary services, and general support services is 
permitted under the law and regulations. If the costs are legitimately 
related to health care, they will be allowed if incurred by the provider 
directly, and if the organization providing the service, the university, is 
related to the provider by common ownership and control. Theoretically, 
such allowance should be irrelevant to the educational institution since 
the reimbursement is for costs incurred and does not, therefore, represent 
a new source of funds for overall university purposes. Frequently, 
however, these costs would be incurred anyway, and the Medicare 
source aids in underwriting the expense, almost like a windfall. When 
litigated, reimbursability for such costs is usually sustained. 

In one PRRB case,®° for instance, an intermediary denied reimburse- 
ment for certain general university administrative expenses such as the 
office of the president, board of trustees, various executive officers of the 
university, and the university counsel. The provider was a constitutent 
part of a health sciences campus, which campus was one of three in a 
university system. The general university expenses denied reflected the 
overall administrative component for all three campuses. Although the 
intermediary allowed reimbursement for the costs of the health sciences 
campus counterpart of these offices such as the campus chancellor and 
campus legal counsel, it, in effect, determined that the costs of the 
overall university administration were not reasonably related to patient 
care.”° The PRRB disagreed with the intermediary and allowed the costs. 

Also, in a decision having an obviously favorable impact on univer- 
sity balance sheets, both the United States Court of Claims and a federal 
district court have concluded that the usual flat prohibition against reim- 
bursement to a provider for interest expense paid to related organizations 
does not necessarily apply to a university hospital debt to its parent 
university.”?1 The intent of this rule in the regulations was to insure 





8° University of Illinois Hospital v. Blue Cross Assoc., PRRB Dec. No. 81-D16, 
MEDICARE & MEDICAID GuIDE (CCH) 430,915. 

70 Actually the intermediary argued that HEALTH INs. MANUAL 15 § 2156 relating to 
services provided by governmental providers was a bar to reimbursement. That section, 
however, determines what costs are related to patient care in the governmental setting. The 
case is not particularly important because of the decision on the applicability of this section, 
but because it recognizes the validity of claiming overall University administration cost 
reimbursement. As is so typical in decisions in Medicare reimbursement, however, debate 
over the basic principle is ignored while the parties concentrate on the applicability of some 
isolated and rather insular provision. 

71 Trustees of Indiana University v. United States, 618 F.2d 736 (Ct. Cl. 1980); The 
Trustees of Indiana University v. Harris, MEDICARE & MEDICAID GuiDE (CCH) 431,038. The 
court of claims decision relates to cost reporting years prior to the establishment of the 
PRRB. The federal district court decision is an appeal of a PRRB decision denying reim- 
bursement. The district court stated: ‘‘the interest which the Hospital paid to the Universi- 
ty, which was below the prime rate and which was paid to the only source from which the 


Hospital could borrow, was neither improper nor unnecessary. The interest was reasonable 
in all respects.”’ 
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prudence in borrowing and negotiating a rate of interest.72 The court of 
claims determined that the evils against which the regulation protects 
were not present in this transaction or in dispute, and it endorsed the 
right of the Secretary of Health and Human Services to regulate in this 
area stating: 


We hold only that in the particular and unusual circumstances of this case, 
when the non-profit hospital is affiliated with a State University, the State 
appropriates no money for the hospital, the hospital is prohibited by State 
law from borrowing from outside sources, and the University lends the 
hospital essential funds at less than the current rate of interest, the prohibi- 
tion in the regulation against reimbursement of interest paid to a related 
organization is inapplicable.” 


SUMMARY AND CONCLUSIONS 


Medicare reimbursement for educational program costs is a 
quagmire of conflicting rules, regulations, laws, procedures, and 
precedents. Much confusion has been created by the intermittent applica- 
tion of the principle that such costs should not be borne by the Medicare 
program but voluntarily by communities. Its corollary of forbidding any 
redistribution of costs currently assumed by the community or by a 
university back to the Medicare program is less frequently but no more 
intelligently utilized. Not only is it heroic to believe that any community 
or institution will volunteer to underwrite costs of any federal program, 
but the assumptions pursuant to which these standards and the resulting 
rules were formulated are faulty. They are based upon a tight community 
hospital model which is wholly inapplicable both in theory and in prac- 
tice to university hospitals. 

University hospitals are the bedrock of institutional health care in 
the United States.7* Often they are the institutions of last resort for the 
most unusual and difficult health care problems. Their staffs possess the 
special skill, training, and experience which are made available only 
through total integration of the provider with colleges of medicine, nurs- 
ing, allied health, pharmacy, and dentistry. It is the educational involve- 
ment and depth of experience and background of uniquely skilled faculty 
practitioners that gives the university hospital its special role in the 
health care system and its great value to patient treatment. Admittedly, 
cost reimbursement is legitimately justified only if an expense is 
reasonable and necessary for patient care and if it adds value to the health 
care provided. Reimbursement principles presently in force, however, 
totally fail to recognize the special value to patient care provided by the 





72 See 42 C.F.R. § 405.419 (1980), § 405.419 (b)(ii) and § 405.419 (c)(1). 

73 618 F.2d at 736. 

74 For a discussion of the teaching hospital, of which the university hospital is a type, 
see ASSOCIATION OF AMERICAN MEDICAL COLLEGES, TOWARD A MorRE CONTEMPORARY PUBLIC 
UNDERSTANDING OF THE TEACHING HospIrAL. (1981). 
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integration of the university hospital with an academic health sciences 
center. There is no good argument that these activities do not materially 
enhance patient care, making the care provided significantly more 
valuable than similar care in a community hospital. Any assumption by 
Medicare of a reasonable share of university educational program costs is 
only reflective of this value added. 

Denial of some forms of educational cost reimbursement is frequent- 
ly based on an irrational fear that somehow providers seek to cause the 
Medicare program to assume costs which the community has previously 
assumed and which are properly ascribable to a college. This concern has 
provided the excuse for many of the policies and decisions of the 
Medicare program in refusing educational cost reimbursement, but it 
should not be persuasive in determining whether to deny educational 
cost reimbursement to university hospitals. Denying university hospitals 
reimbursement for certain valid expenses just because in the past these 
costs have been borne by sources outside the provider is wrong. 
Historically (and long before Medicare) broad-ranging educational ac- 
tivities have been engaged in by university hospitals. These activities 
have occurred within the four walls of the provider and elsewhere within 
the health sciences center, which is frequently a part of the same institu- 
tion as the provider. Communities and educational institutions have 
underwritten certain costs of these educational activities, not freely, but 
solely as a result of the refusal of Medicare to assume costs properly 
related to and necessary for patient care. If any wrongful redistribution of 
costs is involved in medical school educational cost reimbursement, it 
occurred when the Medicare program first abdicated by refusing to per- 
mit medical school cost reimbursement. It is clear that universities did 
not initiate health science curricula because of the availability of 
Medicare funding and that no community decision, on any level or in 
any form, has been made to assume the special costs associated with the 
sophisticated form of treatment provided in university hospitals. Because 
of the regional and sometimes national mission of these providers, it is 
not likely that such a decision will ever be made. Arguments about 
wrongful redistribution of costs simply do not make sense in this context. 

In fact, prior to the enactment of the Medicare program, all hospital 
costs, including all educational costs, were borne by the community, in 
the broad sense of the term, through patient charges, donations, or state 
appropriations. Inherent in the decision to permit reimbursement for 
joint-nursing programs, while denying similar treatment to medical 
school costs, is the bogus assumption that the special educational costs of 
university hospitals have already been freely absorbed by the community 
while the educational costs of community hospitals have not. To deem 
that certain costs, typically those borne by community hospitals, are 
reimbursable, and that other educational costs, typically those borne by 
universities and their constituent hospitals, are not is arbitrary and 
disparate. The tradition of medical student training and medical school 
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affiliation in the university hospital setting is at least as strong as is nurs- 
ing student training and allied health training in the community 
hospital. 

Interestingly, the denial of certain medical school costs has the effect 
of redistributing to non-Medicare patients some patient care costs 
legitimately ascribed to Medicare patients. As pointed out in the St. 
Johns case, this is not permitted under the law and regulations. 

Theory aside, administrative and judicial reimbursement decisions 
and positions under the law and the regulations show no logic or con- 
sistency. College-based nursing educational costs are allowed, but 
similar medical school educational costs are denied. Medical students 
are trained in the same setting and with the same techniques as interns 
and residents, but only the costs of intern and residency training pro- 
grams are reimbursed. Many times the hands-on patient care work done 
by both groups is very similar. Convoluted structures in the guise of 
faculty practice plans have been developed which result in Medicare fun- 
ding of medical school activities anyway, but technicalities in the 
organizational framework of practice plans may affect a Provider’s reim- 
bursement. New forms of educational programs in primary care do not fit 
into the traditional reimbursement modes, forcing denial of needed 
Medicare dollars. In some cases, courts have merely ignored the law, the 
regulations, and established precedent to allow reimbursement. The 
decisions allowing reimbursement for outpatient residency training and 
for the payment of interest expense are examples of the phenomonon. 
Rather than being viewed as anomolies, these decisions should be seen as 
evidence of a judicial disinclination to reach unfair results in the name of 
adherence to regulatory caprice. 

The St. Johns case has opened the door to a frontal assault on the 
reimbursement citadel of undergraduate medical school costs. The time 
is ripe for a university provider, which has historically and traditionally 
operated both a medical school and a hospital, to claim reimbursement 
for those costs which can be shown to enhance the quality of patient care 
in the hospital. Establishing the value added to patient care by medical 
school educational activities in the hospital will pose no impediment to 
the outcome. Once this nexus is shown, the improper refusal of Medicare 
to assume such costs from the outset of the program will render the 
government’s arguments about wrongful cost redistribution meaningless. 
Where the hospital provider is a part of the same legal eniity as the col- 
lege, the case is more easily decided since the real provider is the entity 
operating the college, and the two should be regarded as one for reim- 
bursement purposes. 

But what is really needed is not another precedent in degradation of 
existing inadequate rules, regulations and principles. Instead, a carefully 
articulated national policy specially designed to meet the specific reim- 
bursement needs of university hospitals should be formulated. Clearly no 
such policy currently exists, and the community hospital model con- 
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tinues to fail in meeting the justifiable needs of university hospitals, 
especially in the educational costs area. Such a policy should provide a 
clear means of ascertaining the cost of the value added to health care by 
virtue of the university educational activity in question. 

It is unfortunate that such has never been done. In the current at- 
mosphere of fiscal restraint, the Medicare program is not likely to under- 
take such a needed but potentially costly revision of its regulations. Yet 
the current system is inherently defective and has forced non-Medicare 
sources to underwrite the cost of health care for Medicare patients. In the 
area of educational cost reimbursement especially, it is likely that many 
dollars of reimbursement are being denied not because of principles of 
fairness or equity but as a result of the nonavailability of funds to pay the 
legitimate value added by the university health science center. Unfor- 
tunately, there is no relief in sight from this substantial misallocation of 
resources. 








COLLEGE STUDENT DISMISSALS 
AND THE ELDRIDGE FACTORS: 
WHAT PROCESS IS DUE? 


EDWARD J. GOLDEN* 


The United States Supreme Court has outlined a two-step inquiry to 
be used in the determination of whether due process of law has been ap- 
propriately applied in a given case. First, 


. .. to determine whether due process requirements apply in the first place, 
we must look not to the ‘‘weight’’ but to the nature of the interest at stake. . . . 
We must look to see if the interest is within the Fourteenth Amendment’s 
protection of liberty and property.’ 


Second, ‘‘once it is determined that due process applies, the question re- 
mains what process is due.’’2 

In the determination of ‘‘what process is due,’’ the Supreme Court 
has posed a three-pronged test which is the standard of due process 
analysis. The Court in Mathews v. Eldridge® described the test as follows: 


Our prior decisions indicate that identification of the specific dictates of due 
process generally requires consideration of three distinct factors: First, the 
private interest that will be affected by the official action; second, the risk of 
an erroneous deprivation of such interest through the procedures used, and 
the probable value, if any, of additional or substitute procedural safeguards, 
and finally, the Government’s interest, including the function involved and 
the fiscal and administrative burdens that the additional or substitute pro- 
cedural requirement would entail. 


The purpose of this article is to examine the manner in which the 
courts have applied the second step of the due process inquiry (‘‘what 
process is due’’) to student dismissals from tax supported postsecondary 
institutions. The article seeks to discover the relative weight that the 





* B.A., Providence College, 1966; M.A., St. Stephen’s College, 1969; S.T.B., 
Dominican House of Studies, 1972; Ph. D., University of Virginia, 1981. The author is 
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1 Board of Regents v. Roth, 408 U.S. 564, 571 (1972). 

2 Morrissey v. Brewer, 408 U.S. 471, 481 (1972). 

3 Mathews v. Eldridge, 424 U.S. 319 (1976). 

4 Id. at 335. 
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courts have accorded the above described Eldridge factors in the context 
of higher education. Its focus is the identification of those factors that 
have been considered more significant by the courts since Goss v. Lopez.5 


The Private Interest 


The Supreme Court has not determined that a property or liberty in- 
terest is at stake in the dismissal of a student from a public college or 
university. In Board of Curators v. Horowitz® Justice Rehnquist assumed, 
for purposes of argument, ‘‘the existence of a liberty or property interest’’ 
and the applicability of the fourteenth amendment’s due process clause.’ 
The Court, however, has rejected the notion that access to higher educa- 
tion is a fundamental right; this ruling, however, was in the context of an 
equal protection, not a due process, inquiry.* This article follows 
Horowitz in assuming the applicability of the fourteenth amendment, but 
seeks to distinguish the property and liberty interests at stake in order to 
suggest that the private interest will not always weigh the same in the 
application of the Eldridge test to public postsecondary dismissals. 

Property interests are not created by the constitution.® Instead, ‘‘they 
are created and their dimensions defined by existing rules or understan- 
dings that stem from an independent source such as state law—rules or 
understandings that secure certain benefits and that support claims of en- 
titlement to those benefits.’’1° In Goss v. Lopez, the Court held that an 
Ohio statute which required attendance at school for individuals between 
the ages of six and eighteen created a property interest in educational 
benefit that could not be taken away without adherence to the minimal 
requirements of due process of law.12 Since Goldberg v. Kelly’? the 
Supreme Court has consistently found a property right to exist where 
such statutory entitlement has been created. The Supreme Court has also 
recognized a property right created by custom and institutional policy. 
The Court has held that a non-tenured professor was entitled to notice 





5 419 U.S. 565 (1975). 
6 435 U.S. 78 (1978). 

7 Td. at 84-85. 

8 San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973). Note also that 
equal protection inquiry need not control a due process determination; the two may pro- 
duce divergent results, See F. KEMERER & K. DEUTSCH, CONSTITUTIONAL RIGHTS AND STUDENT 
Lire 476-78 (1978). 

® 408 U.S. at 577. 

10 Td, 


11 419 U.S. 565 (1975). 

12 Td. at 574. 

13 397 U.S. 254 (1970). See e.g., Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1 
(1978); but see Arnett v. Kennedy, 416 U.S. 134 (1974) (indicating that such entitlements 
may include limitations on procedural protections). 
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and hearing where the college had created by its rules and regulations a 
de facto tenure system. 14 

The exact nature of the property right involved in a student’s attend- 
ance at a public postsecondary institution remains unclear. Charlotte 
Horowitz did not claim a property interest in challenging her dismissal 
from a public medical school.15 In Ross v. Pennsylvania State 
University,1® however, the plaintiff did claim a property interest in 
challenging his dismissal from Penn State’s graduate program of the Col- 
lege of Earth and Mineral Sciences for academic reasons. In finding a 
valid property interest, the district court relied on the long-standing con- 
tractual theory that has been applied to the legal relationship between a 
student and a private college.1”7 Though usually applied in the private 
setting, the court did not find the public nature of the institution signifi- 
cant enough to distinguish the ‘‘expectation based on statements of 
policy by Penn State and the experience of former students that if he (stu- 
dent) performs the required work in a satisfactory manner and pays his 
fees he will receive the degree he seeks.’’1* Ross’s property interest in 
continuing his course of studies was created by his ‘‘reasonable expecta- 
tion’’ and the payment of fees which contributed to the formation of a 
contract. 

A property interest was also claimed by a student in challenging his 
summary dismissal from West Virginia University School of Medicine.19 
The West Virginia Supreme Court of Appeals construed Goss to read that 
‘‘students at free public schools have sufficient entitlement to a public 
education to create a property interest that would prevent summary 
suspension.’’2° The court made no mention of the Ohio statute that re- 
quired attendance at school upon which the Goss ruling appears to de- 
pend.?1 The court concluded that the Supreme Court in Goss ‘‘did not 
suggest that there is any differentiation of due process standards accord- 
ing to the level the student occupies in the educational system.’’2? It held 
that this same reasoning applied with equal force to a student at a state- 
supported university. 

Four months earlier Morale v. Grigel had cited Goss v. Lopez as 
authority for the proposition that a student ‘‘. . . has a constitutional right 
not to be deprived of his educational opportunities at [New Hampshire 
Technical Institute] by reason of violating NHTI’s rules and regulations 





14 Perry v. Sinderman, 408 U.S. 593 (1972). 

18 435 U.S. 78, 82 (1978). 

16 Ross v. Pennsylvania State Univ., 445 F. Supp. 147 (M.D. Pa. 1977). 
17 See Barker v. Trustees of Bryn Mawr, 278 Pa. 121, 122 A. 220 (1923). 
18 445 F. Supp. at 152. 

19 North v. West Virginia Bd. of Regents, 233 S.E.2d 411 (W. Va. 1977). 
20 Td. at 415. 
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without due process of law.’’23 Without labeling the right as ‘‘property”’ 
or ‘‘liberty,’’ the court assumed a protected interest of constitutional 
stature and proceeded to inquire into the appropriateness of the pro- 
cedures used. Review of the case law after Goss suggests that the Morale 
court has read Goss too broadly or has simply avoided the threshold in- 
quiry in favor of expedient attention to the procedural aspect of the case, 
much like Horowitz would do two years later. 

It appears that a more accurate reading of Goss would find support 
for the proposition that a property interest in educational benefits exists 
where it has been created by statutory entitlement. Lower courts have not 
hesitated to follow this more narrow reading of Goss,24 but have been 
reluctant to extend the property interest to include each component of 
the educational benefit.25 Since most states do not create a statutory en- 
titlement to a public postsecondary education, or require such attend- 
ance, the property interest at stake in the dismissal of students from tax 
supported postsecondary institutions appears to be grounded in the con- 
tract that is established between the student and the institution and the 
legitimate expectancies arising out of that contract. Such contracts are 
usually created on a semester basis and may not sufficiently protect the 
student’s interest in securing a degree. However, admission of a student 
to a degree program should create a legitimate expectation that such term 


contracts will be sequentially renewed so long as academic requirements 
are met and institutional rules and regulations are fol!owed. 
The ‘‘liberty’’ interest has been described by the Supreme Court as 


not merely freedom from bodily restraint but also the right of the individual 
to contract, to engage in any of the common occupations of life, to acquire 





23 Morale v. Grigel, 422 F. Supp. 988, 1002 (D.N.H. 1976); see also Goss v. Lopez, 
419 U.S. 565 (1975). 

24 For example, Pegram v. Nelson, 469 F. Supp. 1134 (M.D.N.C. 1979) (property in- 
terest exists in junior high school education where created by North Carolina statute); 
Everett v. Marcase, 426 F. Supp. 397 (E.D. Pa. 1977) (the property interest of students in the 
Philadelphia school system includes protection from disruption of a primary or secondary 
education by suspension or involuntary transfer); Debra P. v. Turlington, 474 F. Supp. 244 
(M.D. Fla. 1979) (Florida statute held to have created a protectable property interest in 
educational benefits where a literacy test was being challenged); See also Klein v. Mathews, 
430 F. Supp. 1005 (D.N.J. 1977) (HEW found to have created a property interest in financial 
aid for Medicaid patients at a nursing home). 

25 For example, students at the University of Denver claimed a constitutionally pro- 
tected property interest in participating in intercollegiate sports, pre-season competition 
and associated T.V. appearances, but the district court did not agree—Colorado Seminary v. 
National Collegiate Athletic Ass’n, 417 F. Supp. 885 (D. Colo. 1976). Note, the N.C.A.A. 
has been found to be involved in ‘‘state action’’ which triggers constitutional protections 
even at private institutions—Parish v. National Collegiate Athletic Ass’n, 506 F.2d 1028 
(5th Cir. 1975). See also, Albach v. Odle, 531 F.2d 983, 985 (10th Cir. 1976): ‘‘We do not 
read Goss to establish a property interest subject to constitutional protection in each of these 
component parts”’ (interscholastic athletics); Dallam v. Cumberland Valley School Dist., 
391 F. Supp. 358 (M.D. Pa. 1975) (no property interest involved in interscholastic athletics); 
Fowler v. Williamson, 448 F. Supp. 497 (W.D.N.C. 1978) (no preperty interest in participa- 
tion in a high school graduation ceremony). 
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useful knowledge, to marry, establish a home and bring up children, to wor- 
ship God according to the dictates of his own conscience, and generally to en- 
joy those privileges long recognized at common law as essential to the 
orderly pursuit of happiness by free men.?¢ 


‘‘Liberty’’ has been construed by the Supreme Court to include ‘‘a per- 
son’s good name, reputation, honor, or integrity,’’?” and precludes the 
imposition of a ‘‘stigma’’ without due process of law.?* More recent deci- 
sions have indicated that the liberty concept may not be extended much 
further.2° For example, Paul v. Davis represents a cut-back on the liberty 
concept in holding that ‘‘reputation alone, apart from some more tangi- 
ble interest such as employment, is neither ‘liberty’ or ‘property’ by itself 
sufficient to invoke the procedural protection of the Due Process 
Clause.’’3° 

The Goss case preceded Davis and may have little vitality on the 
liberty issue. The Court in Goss found that misconduct charges ‘‘if sus- 
tained and recorded . . . could seriously damage the students’ standing 
with their fellow pupils and their teachers as well as interfere with later 
opportunities for higher education and employment.’’3? Here the future 
impact of a ten day suspension by way of stigma weighed sufficient to 
trigger due process protection. Davis suggests that such speculated effect 
may no longer satisfy the more narrow liberty criterion. The liberty in- 
terest involved in Goss was, however, accompanied by a legitimate pro- 
perty claim which may provide sufficient muster to pass the Paul v. 
Davis test. 

Unlike the plaintiff in Goss, Horowitz rested her claim on a liberty 
interest alone. The Supreme Court avoided ruling on the merits of the 
claim by ‘‘assuming the existence of a liberty or property interest.’’34 
However, in discussing Horowitz’s liberty claim, which relied on Board 
of Regents v. Roth,?5 Justice Rehnquist pointed to a more recent decision 
that had rejected a liberty claim where a patrolman had been dismissed 
without a hearing.°* The case relied on by Justice Rehnquist, Bishop v. 
Wood,?’ restricted liberty deprivations for reputation to instances where 





26 Meyer v. Nebraska, 262 U.S. 390, 399 (1923). 

27 Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971). The Court held that it was 
unconstitutional for government officials to post the names of habitual drunkards in retail 
liquor outlets without according a prior hearing to those whose names were subject to 
posting. 

28 Board of Regents v. Roth, 408 U.S. 564, 573 (1972). 

29 Comment, The Horowitz and Smith Decisions: The Continuing Devitalization of 
the Liberty Concept, 43 A.B. L. REv. 863 (1979). 

30 424 U.S. 693 (1976). 

31 Id. at 701. 

32 419 U.S. at 575. 

33 435 U.S. at 84-85. 

34 Td. 

35 408 U.S. 564 (1972). 

36 Id. at 83 (1978), discussing Bishop v. Wood, 426 U.S. 341 (1976). 

37 426 U.S. 341 (1976). 
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some publicizing of the reaons for the action had occurred.3* The dicta 
suggest that it is inappropriate to rely on Roth, but the facts here indicate 
a protectable interest even under the Wood restriction. Rehnquist simply 
does not explain if Horowitz’s liberty interest would stand on the basis of 
the stigma that would be attached to a student who had been dismissed 
from a graduate institution because of its nexus with a legitimate proper- 
ty interest (Davis) or the implied publicity that would accompany such a 
dismissal where transcripts would be required by other institutions and 
perhaps by future employers (Wood) or both. Horowitz is most unsatisfy- 
ing to the inquiry at hand except to the extent that it leaves vitality in 
both property and liberty claims and indicates that other factors may be 
more controlling than the private interest prong of the Eldridge test 
where student dismissals are concerned. 

Greenhill v. Bailey®® illustrates the Wood publication standard in the 
context of a graduate tax supported medical school. The court in 
Greenhill relied on Roth in finding that the University of lowa Medical 
School had deprived Bernard H. Greenhill of a ‘‘significant interest’’ 
when his dismissal for academic reasons was ‘‘accompanied by notifica- 
tion of the Liaison Committee of the Association of American Medical 
Colleges in Washington, D.C., that Greenhill lacked ‘intellectual ability’ 
or had insufficiently prepared his course work.’’4° The decision is readily 
distinguished because of the explicit nature of the publication action. 
Nonetheless, it can be argued that similar results occur whenever a stu- 
dent is dismissed from a graduate or undergraduate institution and at- 
tempts to gain admittance to another postsecondary institution’: because 
withholding information about previous enrollments (and dismissals) 
may itself be grounds for dismissal.42 

The West Virginia Supreme Court of Appeals had little trouble in fin- 
ding a ‘‘liberty’’ interest at stake in a dismissal for reasons of misconduct 
from a West Virginia medical school: ‘‘From a liberty standard there can 
be little question that an expulsion from college (whether justified or not) 
damages the student’s good name, reputation and integrity, even more so 
than an expulsion from high school. The higher the level of achievement, 
the greater the loss on removal.’’43 The North liberty analysis contradicts 
its own property analysis which had relied on Goss in finding no 





38 Id. at 348-49. 

39 519 F.2d 5 (8th Cir. 1975). 

40 Td. at 8. 

‘1 A doctor from the Kansas City Veteran’s Administration testified that Charlotte 
Horowitz ‘‘would have great difficulty to get into another medical school, if at all and 
would also be at a disadvantage in seeking . . . employment.” 435 U.S. at 81 n.1. 

42 See Brookins v. Bonnell, 362 F. Supp. 379 (E.D. Pa. 1973) (student was dismissed 
for, inter alia, withholding his record of previous attendance at another nursing school). 


43 North v. West Virginia Bd. of Regents, 233 S.E.2d 411, 415 (W. Va. 1977) (em- 
phasis added). 
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Supreme Court suggestion that such a differentiation was appropriate.*4 
Here the court indicates that the protected liberty interest increases with 
the level of education and implies that procedural protections should in- 
crease accordingly. 

Nonetheless, it is still unclear after Horowitz what effect the recogni- 
tion of a ‘‘liberty’’ interest will have. Horowitz assumed both a property 
and a liberty interest, but still suggested that the interest alone would not 
be the controlling factor in determining what level of procedural protec- 
tions must be afforded. In Horowitz the reasons for the dismissal 
outweighted the level of private interest—academic reasons not calling 
for as much procedural protection as disciplinary reasons. A post- 
Horowitz district court further confused the analysis by falling back to 
the Roth ‘‘stigma’’ standard. In Aubuchon v. Olsen*® the court held that a 
student was not entitle. to a hearing when being dismissed for academic 
reasons unless a ‘‘stigma’’ was created in the dismissal. The Aubuchon 
decision may be the product of circular reasoning that has led from 
Roth’s ‘‘reputation-stigma’’ standard through the Davis ‘‘reputation 
plus’’ and Wood ‘‘publication’’ standards back to a modified Roth 
‘‘stigma alone’’ standard. 


The Risks and Benefits of Added or Alternate Procedures 


The second prong of the Eldridge test looks to the procedures that 
were employed or may have been employed in a given case. It considers 
‘‘the risk of an erroneous deprivation through the procedures used, and 
the probable value, if any, of additional or substitute procedural 
safeguards.’’46 Its threshold question asks if the procedures that were used 
were those established and published by the institution for such cases. 
The rationale of the initial inquiry is that ‘‘a state or government body 
violates due process of law when it fails to follow the procedural steps it 
has adopted for proceedings held before it.’’47 

Escobar v. SUNY College at Old Westbury*® illustrates this principle 
in the postsecondary context. Plaintiff Escobar, a twenty-eight year old, 
married senior at a state college, had been disciplined by the college’s 
Judicial Review Committee. The recommended sanction included a for- 
mal apology for ‘‘insulting remarks and abusive language’”’ and positive 
steps toward adjustment and completion of his final semester. College 
President Edward S. Todd considered these sanctions insufficient. By 
memorandum he informed Escobar that he must vacate college housing 





44 See note 18 supra and accompanying text. 

45 467 F. Supp. 568 (E.D. Mo. 1979). 

46 424 U.S. at 335. 

47 Whiteside v. Kay, 446 F. Supp. 716, 719 (W.D. La. 1978) (citing, inter alia, United 
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954)). 

48 427 F. Supp. 850 (E.D.N.Y. 1977). 
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and, although he would be allowed to finish the fall semester, he was in- 
definitely suspended pending written permission to reenroll. The Presi- 
dent’s determination was apparently based upon his own recollection of 
other events involving Escobar.*® 


The district court ruled that where ‘an offending student has been formally 
charged under the college’s disciplinary code, has been subjected to a hear- 
ing, has been officially sentenced, and has commenced compliance with 
that sentence, it is a denial of due process of law for the chief administrative 
officer to step in, conduct his own in camera review of the student’s record, 
and impose a different punishment without complying with any of the pro- 
cedures which have been formally established for the college.’5° 


A presumption exists in favor of finding that due process of law has 
been satisfied where established procedures have been used.5! However, 
Goss itself is illustrative that established procedures may not always 
satisfy the due process of law analysis. Section 3313.66 of the Ohio Revised 
Code Annotated provided that school officials could suspend students for 
up to ten days, but the administrator must notify the parent or guardian 
and the clerk of the school board of the suspension and the reasons for 
the suspension. The Supreme Court found these procedures unconstitu- 
tional in their failure to provide ‘‘rudimentary precautions against unfair 
or mistaken findings of misconduct and arbitrary exclusion from 
school.’’52 

Established procedures may not provide the ‘‘flexibility’’ that is in- 
herent in the due process concept.5? The concept of due process and its 
component parts cannot be rigidly defined or contained within ‘‘the 
treacherous limits of any established formula.’’5* Set procedures, 
therefore, are not the final answer where particular circumstances may 
warrant additional protections.55 Nonetheless, preliminary scrutiny will 
look to the actual procedures afforded, and to their relative concurrence 
with the procedures that have been established for use by the institution. 

When the afforded procedures have been reviewed, the risk of er- 
roneous deprivation from use of these procedures will be considerd. The 
‘risk of erroneous deprivation’’ inquiry cannot be separated from the 
‘‘private interest’’ inquiry. The focus, however, is not on the weight of 
the pending deprivation, but rather on the usefulness of the procedures 
in securing appropriate protection for the interests at stake. In other 
words, the issue becomes will these procedures achieve the goals of 
fairness and accuracy in this case. 





Id. 

Id. at 858. 

See Whiteside v. Kay, 446 F. Supp. 716 (W.D. La. 1978). 

419 U.S. at 581. 

Cafeteria and Restaurant Workers Union v. McElroy, 367 U.S. 886, 895 (1961). 
54 Joint Anti-Facist Refugee Committee v. McGrath, 341 U.S. 123, 162 (1951). 
88 See Gabrilowitz v. Newman, 582 F.2d 100 (ist Cir. 1978). 
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In Horowitz an ‘‘academic’’ dismissal was under review. The ‘‘risk 
of erroneous deprivation’’ inquiry would seek to determine if indeed 
Horowitz had been afforded ample opportunity to demonstrate her 
academic competence prior to being dismissed. Such a determination 
would require considerable dependence on expertise beyond the com- 
petence of courtroom procedure. A ‘‘disciplinary’’ dismissal ‘‘is a very 
different matter from failure to attain a standard of excellence in studies’’ 
and could be more appropriately dealt with by quasi-judicial pro- 
ceedings.5* The Horowitz Court relied on this long-standing dichotomy 
in holding that ‘‘a public hearing may be regarded as helpful to the ascer- 
tainment of misconduct and useless or harmful in finding out the truth as 
to scholarship.’’5” The Court was not, however, unanimous in depending 
on this judicial dichotomy. 

Mr. Justice Marshall, dissenting and concurring in part, found the 
‘facademic’’ versus ‘‘disciplinary’’ distinction irrelevant to the 
decision.5* Marshall’s concern appeared to be that the Court had relied 
on the distinction and failed to apply the Eldridge analysis in reaching its 
determination. He feared the implication of the Court that fewer pro- 
cedures would have sufficed solely because the dismissal was based on 
academic, rather than disciplinary, reasons. In applying the Eldridge 
analyis, Marshall’s conclusion was the same—sufficient procedures had 
in fact been afforded. He found that the appeal procedure used by the in- 
stitution ‘‘served the same purposes as, and in some respects may have 
been better than, a formal hearing.’’5® The difference in the analyses rests 
on the importance of the private interest at stake. Marshall believed that 
Horowitz was entitled to a greater standard of protection than that afforded 
by Goss in the case of a ten day suspension.*° While a greater standard 
had in fact been applied, the traditional ‘‘academic/disciplinary”’ 
analysis would not have secured this additional protection had it not 
already been afforded. 

The Court of Appeals for the First Circuit, in Gabrilowitz v. 
Newman,*: employs the ‘‘risk of erroneous deprivaton’’ analysis in the 
disciplinary context. The issue here was whether a student charged with 
assault with intent to commit rape must be afforded protection of legal 
counsel during the institution’s disciplinary proceedings when criminal 
charges were concurrently pending. The private interest at stake depended 
on whether the student chose to testify at the disciplinary hearing and 
what questions he should answer. If the student refused to testify, he 
placed his college degree in jeopardy. If he chose to protect his degree 





435 U.S. at 87. 

Id. 

435 U.S. at 97. 

435 U.S. at 102. 

435 U.S. at 101. 

582 F.2d 100 (ist Cir. 1978). 





504 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 4 


and testify, he risked self-incrimination and possible imprisonment for 
up to twenty years. 

The added interests merged the ‘‘private interest’ and ‘‘risk of 
erroneous deprivation’’ analyses with the ‘‘benefit of added procedures’”’ 
inquiry. The risks for the student were substantial, and in the court’s 
opinion, the particular procedures afforded were insufficient in the face 
of such risks unless legal counsel was available. The Court: held that 
‘‘because of the pending criminal case, the denial to appellee of the right 
to have a lawyer of his own choice consult with and advise him during 
the disciplinary hearing without participating further in such proceeding 
would deprive appellee of due process of law.’’6? The Rhode Island 
Superior Court has recently upheld the Gabrilowitz principle in refusing 
to require that legal counsel be allowed to cross-examine witnesses in 
disciplinary proceedings at the same institution.® 

There are no clear lines between the dimensions of the three factor 
Eldridge analysis. As in Gabrilowitz, the distinctions are often subtle. In 
addition to inquiring into the ‘’risk of erroneous deprivation’’ under the 
second prong of Eldridge, the analysis also considers the benefit that 
might accrue from added procedures. Gabrilowitz found this final dimen- 
sion dispositive in requiring the presence of legal counsel. At times the 
procedures that have been afforded are so substantial that additional pro- 
cedures would serve no purpose. Horowitz, for example, held that where 
a student had been fully informed of the faculty’s dissatisfaction and had 
been afforded special examination by an independent panel of seven 
physicians, due process of law had been satisfied.*4 

In Goss, however, the student clearly would have benefited from ad- 
ditional procedural protections. The plaintiff in Goss, Lopez, was 
suspended from Central High School on February 26, 1971, without 
notice or the opportunity for a pre-suspension hearing. He was informed 
of the suspension by phone while at home, but was not told the reasons 
tor the suspension.*5 Although Dwight Lopez was nineteen years of age, 
his parents were advised to appear for a conference on March 8, 1971, at 
8:30 a.m.®* Neither Dwight nor his parents appeared at the hearing due to 


demonstrations that were in progress, blocking the entrance to the Board 
of Education. ®” 





62 Id. at 107. 

63 Boyle v. Newman, No. 79-335 (C.A.R.I. 1980). Three students charged with assault 
with intent to commit rape upon another student claimed unsuccessfully that due process 
had been denied when their attorney was not allowed to cross-examine witnesses at the 
university disciplinary proceeding. The Superior Court ruled that due process had been 
satisfied where students had been ‘“‘sufficiently notified of the nature of the charges; hear- 
ings were held for a total of 70 hours; counsel [was] present during the hearings and did ad- 
vise and consult with plaintiffs.’’ 

64 435 U.S. 78 (1978). 

65 F, KEMERER AND K. DEUTSCH, supra note 8, at 488. 

66 Id. at 425. 

687 Td. at 449. 
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Again the dimensions of the ‘‘second prong’’ inquiry merged to 
allow consideration of the risk of erroneous deprivation and the benefit of 
added procedures. The Goss holding refers to a suspension of ten days or 
less—as provided for in the Ohio statute. Lopez, however, was never 
allowed to return to Central High School. Instead, he was transferred to 
the Adult Day School on March 24, 1971. Because of varied credit re- 
quirements, he would have been unable to transfer some of his previous- 
ly obtained credits. Lopez dropped out of school until returning to night 
school the following September.** The risk for Lopez had become fact. 
The benefit of added procedures was clear. The Supreme Court held that 
Lopez should have been given notice of the charges and an opportunity 
to present his version to authorities, preferably prior to removal from 
school.®9 

The timing of the procedures may be the most crucial dimension of 
the protections that are afforded in a given case. Pre-terminatioi: proced- 
ures are of substantial benefit to the accused and may pose considerable 
burden to the government agency.”° Where exigent circumstances pre- 
sent a threat to persons, property, or the academic process, the increased 
government interest will, however, outweigh the ‘‘second prong’’ factor 
in the due process analysis. Goldberg v. Kelly”: still represents the impor- 
tance of the pre-termination or pre-deprivation principle which arose at a 
time of particular concern for individual procedural rights. 

In higher education, the timing issue is essentially settled in favor of 
pre-removal procedures for suspensions and dismissals for reasons of 
misconduct from tax supported institutions. The unsettled question is 
the effect that the ‘‘benefit of added procedures’’ inquiry may eventually 
have when suspension or dismissal is for academic reasons. In Horowitz, 
Mr. Justice Rehnquist did not apply the Eldridge analysis in his opinion 
for the majority. In a partially concurring opinion, Mr. Justice Marshall 
applied the Eldridge analysis and reached the same result.?2 To the con- 
trary, Mr. Justice Powell concurred with the Rehnquist opinion precisely 
because the dismissal was for academic, rather than disciplinary, 
reasons.” Mr. Justice White suggested that minimal procedures were 
called for regardless of the reasons for the dismissal, and that in 
Horowitz’s case sufficient procedures had in fact been provided.’4 
Justices Blackmun and Brennan follow White’s reasoning without find- 
ing the academic nature of the dismissal a relevant distinction.’5 





68 Id. at 452. 

89 419 U.S. 565 (1975). 

70 See J. MASHAW & R. MERRILL, THE AMERICAN PuBLIC LAW SYSTEM 396 (1975). 

71 397 U.S. 254 (1970) (Required pre-termination hearings before welfare benefits 
could be discontinued). 

72 435 U.S. at 99. 

73 Id. at 92. 

74 Id. at 96. 

75 Id. at 108. 
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The multi-opinion Horowitz decision does not clearly indicate 
whether minimal procedures would have been required had they not 
been provided by the institution in that case. The Rehnquist opinion im- 
plies that they would not have been required because of the academic 
nature of the dismissal and the long-standing deference to the expertise 
of the institution in such cases. Only Justice Powell appears to explicitly 
support this reasoning. In general the decision suggests that minimal 
procedural protections must be afforded if a protected property or liberty 
interest is at stake—with no automatic deference in the case of academic 
dismissals. Marshall’s insistence on the use of the Eldridge analysis 
secures the possibility that additional procedures for academic 
dismissals may one day be required under the ‘‘benefit of added pro- 
cedures’ inquiry. His fuzzy application of Eldridge, however, restricts 
the immediate implications of such reasoning that could have been more 
fruitful in the Horowitz decision itself.76 


Government Interests 


There has been no apparent clarification of the government’s in- 
terests in student dismissals from tax-supported institutions since the 
Goss decision other than the increased weight such interests will be ac- 
corded where threatening circumstances exist. The Court in Goss held 
that ‘‘[s]tudents whose presence poses a continuing danger to persons or 
property or an ongoing threat of disrupting the academic process may be 
immediately removed from school.’’’? Although administrative burden 
and financial costs have been considered by the courts,”* the government 
interest of primary importance is the particular ‘‘function involved.’’7 
Education’s long-standing interests in academic autonomy and its in- 
herent power to enforce its regulations and discipline students have been 
tempered by the trend toward civil liberties since Dixon v. Alabama 
State Board of Education,®° and have survived with unequal weight. 

The ‘‘functional’’ difference between academic and misconduct 
decisions is the apparent basis for the dichotomy that has developed be- 
tween dismissal procedures for academic versus disciplinary reasons. 
The courts have assumed that the quasi-judicial function of disciplinary 
proceedings is enhanced by procedural protections and judicial over- 
sight. The same courts have traditionally deferred to the institution in its 
academic function assuming their own lack of expertise and a conse- 
quent unwillingness to interfere in such decision-making. To date there 





76 Mr. Justice Marshall’s misplaced respect for the contribution of the panel of seven 
physicians clouds his own inquiry into the ‘‘benefit of added procedures’ in Horowitz’s 
case. No majority of the panel recommended that Horowitz should be dismissed. 

77 419 U.S. at 582. 

78 Whiteside v. Kay, 446 F. Supp. 716 (W.D. La. 1978). 

79 424 U.S. at 335. 

60 294 F.2d 150 (5th Cir. 1961). 
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has been little attention directed to the substantive versus procedural 
dimensions of academic decision-making.*! Review of the administrative 
case law of federal agencies, whose functions require particular exper- 
tise, might suggest the eventual judicial oversight of the procedural 
dimensions of academic decision-making—leaving the substantive com- 
petency decisions to the discretion of faculty members. 

There appears, however, to have been a shift in the posture of several 
courts away from the trend of extending procedural protections to in- 
dividuals dealing with government agencies. The Goldberg-Goss line of 
concern for individual safeguards has more recently been considered to 
have halted in favor of a presumption of ‘‘good faith’’ on the part of 
government administrators. The case of Hayes v. City of Wilmington®2 
suggests that Eldridge may have refined the Goldberg-Goss line of 
thought to allow the government to take action prior to affording any pro- 
cedural protections even absent exigent circumstances. The court in 
Hayes essentially said that Goss was changed by Eldridge in favor of in- 
creasing the weight of the government interest in taking effective and ex- 
peditious action.** Hayes further supports the proposition that liberty in- 
terests are now to be construed more narrowly in favor of increased 
reliance on government discretion. 

Smith v. Organization of Foster Families for Equality & Reform* 
preceded Horowitz in suggesting that the Supreme Court would support 
such a shift away from pre-deprivation procedures. Here the Supreme 
Court reversed a three-judge federal district court ruling that New York’s 
regulatory procedures allowing for pre-removal of foster children infringed 
upon the individual’s right to be heard before suffering grievous loss. 
The Court ruled that the district court had failed to apply the two- 
pronged due process test and should have examined the nature of the 
liberty interest at stake to determine first if it warranted procedural pro- 
tection. Even so, the Court proceeded to avoid the liberty inquiry and 
assumed a liberty interest much as it would later in Horowitz. The Smith 
and Horowitz cases indicate a direction in Court reasoning that may be 
difficult to reconcile with its established due process tests outlined in 
Roth and Eldridge.*5 

Other direct attention to the government interest prong of Eldridge in 
the context of post-secondary education after Goss is sparse. The institu- 
tion’s interest in an orderly administration of the academic process, the 
consequent interest in disciplining and dismissing students, as well as 
the interest in administrative efficiency and minimal fiscal burdens, are 





81 But see Gee, Case Note, 22 Howard L.J. 713, 722 (1979). 

82 451 F. Supp. 696 (D. Del. 1978) (allowed post-suspension procedures in the ten day 
suspension of a Wilmington firefighter). 

83 Id. at 711. 

84 431 U.S. 816 (1977). 

85 See Comment, The Horowitz and Smith Decisions: the Continuing Devitalization 
of the Liberty Concept, 43 ALBANY L. REv. 863 (1979). 
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assumed. The weight of the interest and the role it will play in the three- 
factor Eldridge inquiry are the dimensions of particular concern for this 
analysis. 


Summary 


Students at tax supported postsecondary institutions have a ‘‘prop- 
erty’’ interest in continuing their education which may require constitu- 
tional procedural protections under the due process clause of the four- 
teenth amendment. The property interests of students at tax supported 
postsecondary institutions are usually not created by statutory entitle- 
ment for an extended period of time as are elementary and secondary 
educational interests. The post-secondary public property interest may 
be limited to the particular term for which fees have been paid, or may 
extend to a time ordinarily accepted as suitable for the completion of a 
degree. 

Students at tax supported postsecondary institutions have a ‘‘liberty’’ 
interest in good reputation, when it is connected with another valid 
property or liberty claim, as well as the opportunity to pursue educa- 
tional and employment opportunities without a stigma from past 
performance. The liberty interests of students at tax supported post- 
secondary institutions appear to take on greater stature as the level of 
achievement increases from undergraduate to graduate, and are possibly 
distinguished within the graduate fields depending on the relationship of 
the graduate field with a particular profession. 

The nature and weight of the private interest are factors to be con- 
sidered in the determination of appropriate procedural protections under 
the fourteenth amendment. The weight of private interests in the due 
process inquiry has diminished during the 1970’s under the Burger 
Court. Liberty interest protection appears unlikely to be further extended 
for the present, and in some instances may be subject to narrow readings. 
The private interest factor can now be viewed as a threshold inquiry 
which is not dispositive in the determination of ‘‘what process is due.”’ 
The courts have at times avoided the threshold determination and its 
consequent implications in favor of a more narrow scrutiny of the pro- 
cedures involved in a given case. This hopscotch approach produces 
confusing decision-making and supplies unclear direction for both in- 
stitutions and students. 

In the determination of ‘‘what process is due,’’ the second and third 
prongs of the Eldridge test are closely related. The final determination of 
what procedures are required before a student may be dismissed from a 
tax supported postsecondary institution for academic, rather than 
disciplinary, reasons will depend on the relative weight given to the 
“risk of erroneous deprivation’’—‘‘benefit of added procedures’’— 
‘“government interest’’ inquiries. At present the institutional interest in 
autonomy in academic, though not disciplinary, affairs prevails. 
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Beyond the academic/disciplinary dichotomy, the ‘‘risk of erroneous 
deprivation’ inquiry will consider whether the procedures used were 
those established and published for use by the institution. There is a 
presumption in favor of the use of established and published procedures. 
However, the ‘‘benefit of added procedures’’ inquiry may indicate that 
the established procedures are not sufficient. Special circumstances, 
such as pending criminal charges or dispute within the testimony, may 
require additional protections. 

The government interest in an orderly administration of the 
academic process, as well as administrative efficiency and minimal fiscal 
burdens, have long-standing recognition in the courts. There is some in- 
dication that the ‘‘government interest’’ factor in the due process 
analysis may weigh heavier than it did in the late sixties and early seven- 
ties through Goss. This tendency is not always reconcilable with 
established due process of law tests and may represent a retrenchment by 
the courts in the area of liberty interests. 











WIDMAR v. VINCENT: THE 
BEGINNING OF THE END FOR THE 
ESTABLISHMENT CLAUSE?* 


TED D. AYRES** 


On December 8, 1981, the United States Supreme Court handed 
down its decision in the case of Widmar v. Vincent,’ thereby concluding 
a legal controversy which had its first stirrings in January of 1977 on the 
campus of the University of Missouri-Kansas City.? By an 8-1 margin, the 
Court held that the University must allow a recognized student group to 
hold regular ‘‘religious worship services’’ in facilities (buildings and 
grounds) of the University, if those facilities are generally made available 
to other recognized student groups. While the Court’s opinion does pro- 
vide some clarification to public universities and colleges as to the per- 
missible activities of their recognized student groups, the analysis used 
by the Court is confusing at best. The opinion also can be read as signall- 
ing the beginning of the death-march for the Establishment provision of 
the first amendment to the United States Constitution, especially when 
one considers Justice Rehnquist’s dissenting opinion in Thomas v. 
Review Board of Indiana Employment. 


Background 


The factual background of this case is completely covered by the 
opinions of the District Court and the Eighth Circuit Court of Appeals. 
However, for purposes of this article, it seems appropriate to specifically 





*The views and opinions expressed in this Article are those of the author only and are 
not necessarily those of the University of Missouri, its governing board, or the Office of the 
General Counsel, University of Missouri. 

**Counsel, University of Missouri, B.S. Central Missouri State University, 1969; J.D. 
University of Missouri-Columbia, 1972. Ayres briefed and argued the Widmar case before 
the U.S. Court of Appeals for the Eighth Circuit and before the United States Supreme 
Court. 

1 102 S.Ct. 269 (1981). See also Chess v. Widmar, 480 F. Supp. 907 (W.D. Mo. 1979) 
and Chess v. Widmar, 635 F.2d 1310 (8th Cir. 1980). 

2 The University of Missouri is a constitutionally established public corporation of 
the State of Missouri. It has university campuses in the following cities in Missouri: Colum- 
bia, Kansas City, Rolla and St. Louis. 

3 450 U.S. 707, 720-27 (1981). 

4 480 F. Supp. at 908-13 and 635 F.2d at 1312-14. 
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review some of the facts. Plaintiffs were members of an officially recognized 
student group called Cornerstone. Cornerstone’s avowed purpose ‘‘is to 
promote a knowledge and awareness of Jesus Christ on the campus, and 
also, of course, to encourge one another in the faith and to grow in the 
grace and knowledge of the Lord Jesus Christ.’’> The Cornerstone group 
had been meeting in University facilities from 1973-1977. However, no 
University official ever authorized any student organization, including 
Cornerstone, to utilize a University facility for a meeting where there was 
full knowledge that the purposes of the meeting included religious wor- 
ship or religious teaching. In January of 1977, Cornerstone requested the 
usage of two rooms for two and one-half hours on every Saturday night, 
from January 15, 1977 through May of 1977. University officials sought 
clarification as to the activities to be conducted at the proposed meetings 
and were advised that a typical Cornerstone meeting in University 
facilities usually included the following activities: 


the offering of prayer; 
the singing of hymns in praise and thanksgiving; 
the public reading of scripture; 


the sharing of personal views and experiences (in relation to God) by 
various persons; 


an exposition of, and commentary on, passages of the Bible by one or 
more persons for the purpose of teaching practical biblical principles; 
and 


6. an invitation to the interested to meet for a personal discussion. 


The University was also candidly advised by Cornerstone’s attorney that 
worship was an important part of the general atmosphere of the meetings 
and that there was no doubt that the ‘‘undecided and the uncommitted 
are encouraged and challenged to make a personal decision in favor of 
trusting Jesus Christ both for salvation and for the power to live an abun- 
dant Christian life on earth.’’® With these facts in mind and based on 
regulations in effect since 1972,” the University declined permission for 
the meetings as outlined. 





5 480 F. Supp. at 911. 

® 480 F. Supp. at 910. 

7 The regulations in question are set forth in each of the opinions, i.e. 480 F. Supp. at 
908; 635 F.2d at 1313; and 102 S. Ct. at 272 n.3. For convenience of this article, the regula- 
tion is as follows: 

.0107 No University buildings or grounds (except chapels as herein provided) 
may be used for purposes of religious worship or religious teaching by 
either student or non-student groups. Student congregations of local chur- 
ches or of recognized denominations or sects, although not technically 
recognized campus groups, may use the facilities, commonly referred to 
as the student union or center or commons under the same regulations 
that apply to recognized campus organizations, provided that no Univer- 
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The Supreme Court’s Opinion 


According to a majority of the justices, as expressed through Justice 
Powell, the question presented by the Widmar case was whether a state 
university, once it makes its facilities generally available for the activities 
of registered student groups, may close its facilities to a registered stu- 
dent group desiring to use the facilities for religious worship and 
religious discussion.® 

In answering this question, the Court started with a determination 
that the University had created a ‘‘forum’’? for use by student groups 
through its policy of accommodating the meetings of such student 
groups. The Court then determined that religious worship was a form ‘‘of 
speech and association protected by the First Amendment.’’!° These 
determinations laid the foundation for the next step in the Court’s 
analysis, i.e., can or has the University shown that its regulation is 
necessary to serve a compelling state interest? 

The Court then considered the University’s argument that it had a 
‘compelling state interest’? in maintaining strict separation of church 
and state, both under the federal Constitution and the constitution of the 
State of Missouri. While agreeing that the interest of the University in 
complying with its constitutional obligations may be characterized as 
compelling, the Court did not feel in the case at hand that ‘‘an ‘equal ac- 
cess’ policy would be incompatible with the Court’s Establishment 
Clause cases.’’11 

The Court recognized that it was foreseeable that religious groups 
would benefit from gaining access to University facilities,12 but these 
benefits were held not enough to violate the middle part of the Court’s 





sity facilities may be used for purposes of religious worship or religious 
teaching. The general prohibition against use of University buildings and 
grounds for religious worship or religious teaching is a policy required, in 
the opinion of The Board of Curators, by the Constitution and laws of the 
State and is not open to any other construction. No regulations shall be in- 
terpreted to forbid the offering of prayer or other appropriate recognition 
of religion at public functions held in University facilities. This provision 
does apply to such buildings as may be designated under provision of part 
.0106. 

Regular chapels established on University grounds may be used for 
religious services but not for regular recurring services of any groups. 
Special rules and procedures shall be established for each such chapel by 
the Chancellor. It is specifically directed that no advantage shall be given 
to any religious group. 

® 102 S.Ct. 271-272. 

9 While the Court felt that the campus of a public university possesses many of the 
characteristics of a public forum, it did concede that a university differs ‘‘in significant 
respects from public forums such as streets or parks or even municipal theaters.’’ 454 U.S. 
at xx. But see id at 278-80 (Stevens, J. concurring). 

10 Td. at 274. 
11 Td. at 275. 
12 The Court characterized these as ‘‘incidental’’ benefits. 
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erst-while three-pronged test, i.e., the primary effect must not advance 
religion.13 Nor was the State of Missouri’s interest, as expressed in its 
constitution (in achieving a greater separation of church and state than 
already ensured under the U.S. Constitution) deemed a sufficiently com- 
pelling interest to justify the challenged regulations of the University of 
Missouri. 

One of the most interesting aspects of this case, and one which must 
be considered as pivotal in the Court’s ultimate decision, is the majority’s 
characterization of the activities under scrutiny as ‘‘religious speech.’’ In 
so doing, the Court, in my opinion, has either intentionally, or unwit- 
tingly, gutted the Establishment Clause. This writer agrees with Justice 
White that, from now on, the Religion Clauses may very will be: ‘‘emp- 
tied of any independent meaning in circumstances in which religious 
practice took the form of speech.’’™4 
Under the holding in this case, if a city has a policy of allowing com- 
munity groups or organizations to use the city hall, a city auditorium, or 
the public library for meeting rooms, how can such facilities be denied to 
religious groups for their worship purposes??® If a high school allows 
student groups to use its facilities, how can such facilities be denied to 
religious groups for their worship purposes?’* This writer would submit 
that Brandon v. Board of Education,’’ cannot be controlling as to this 
question inasmuch as Justice Powell indicated that the plaintiff's at- 
torney(s) in Brandon were not fortunate or forsighted enough to realize 
that religious worship was actually ‘‘speech’’ (according to the Supreme 
Court) and thus based their contention solely on the Free Exercise 
Clause.*® However, others representing high school students are now 
forewarned and can logically expect to assert their clients’ free speech 





13 102 S.Ct. 269, 276. The Court said two factors were especially relevant in this regard. 
First, an open forum in a public university does not confer any imprimatur of state approval 
on religious sects or practices; and secondly, that the provision of benefits to a broad spec- 
trum of groups was an important index of secular effect. The Court did not address or 
discuss the University’s argument with regard to the required expenditure of funds by the 
University to furnish these facilities and the resultant direct financial benefits being provid- 
ed to religion, i.e. rent-free facilities, utilities, janitorial services, etc. 

14 Td. at 279, 282. 

18 See footnote 4 of Justice White’s dissenting opinion. Id. at 269, 282-83. See also 
discussion at 281-84. 

16 In footnote 13, the court discusses Brandon v. Board of Educ. 635 F.2d 971 (2d Cir. 
1980), cert. denied, 50 USLW 3482 (1981). The Court opinion indicates that the facilities in 
Brandon were not available to other groups. However, the equal protection argument made 
by the plaintiffs in in Brandon, would seem to indicate this was not the case, i.e. ‘‘by mak- 
ing the Guilderland School property available to all forms of student groups during off 
school hours except religious groups’’ 487 F. Supp. 1219, 1232 (N.D.N.Y. 1980). See also 
Hunt v. Board of Education, 321 F. Supp. 1263 (S.D.W. Va. 1971 Brandon v. Board of 
Educ.), cited in Brandon v. Board of Educ. 

17 635 F.2d 971 (2d Cir. 1980). 

18 102 S.Ct. 269, 276 n.13. 
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rights.19 In fact, it appears that the barrier (the ‘‘wall’’ between church 
and state?) currently placed by the Establishment Clause can easily be 
torn down in those cases where some form of speech takes place, i.e. ‘‘I 
am not here to pray, I am here to speak.’ ”’ 

In the introduction to this article, a point was made that the Court’s 
opinion was confusing. As an example of this, consider the following. 
The Court, on one hand, admits that the Establishment Clause requires 
governments to distinguish between ‘‘religious’’ speech and ‘‘non- 
religious speech.’’2° ‘‘Religious’’ speech is thereafter defined as: 
‘‘speech, undertaken or approved by the State, the primary effect of 
which is to support an Establishment of religion. . . .’’21 and 
‘nonreligious speech’’ is defined as: ‘‘speech, undertaken or approved 
by the State, the primary effect of which is not to support as Establish- 
ment of Religion.’’?? In its opinion, the Court finds that there is no 
establishment of religion in the situation under review.?3 Therefore, 
under the above definitions, if we are dealing with speech, are we not 
dealing with nonreligious speech? Apparently not, because the Court 
refers to the activities at hand?‘ as ‘‘religious speech’’ at least six dif- 
ferent times in the body of the majority opinion.?5 The use of judicial 
semantics to describe what is clearly a religious worship service as 
‘‘speech’’ is the source of the confusion! 


Guidance for Universities 


In the course of its opinions, the majority provides universities with 
several statements as to the alleged remaining authority of a state univer- 
sity or college. For instance, the Court says that its decisions have never 





18 See Newsweek, December 28, 1981, at 49, where activities relating to high schools 
in Lubbock, Texas and Orange County, California are set forth, i.e. ‘‘a lawyer for the Sad- 
dleback Valley, Calif., school board argues that the college-prayer ruling [Widmar] makes it 
easier to open the high schools to sectarian groups. [The lawyer] notes that like college 
students, high school students have some free-speech rights. He contends that these free- 
speech protector’s should include prayer.’’ Additionally, the alleged distinction between 
high school students and college students seems tenuous at best. ‘‘As a logical proposition, 
there is nothing magical which occurs in the two months between the time when a student 
graduates from high school and the time when he commences college.’’ Amicus Brief, Anti- 
Deformation League of B'nai B’rith, Widmar v. Vincent, at 22. 

20 102 S.Ct. 269, 275 n.9. 

21 Id. 

22 Id. 

23 “In this context we are unpersuaded that the primary effect of the public forum, 
open to all forms of discourse, would be to advance religion.’’ 454 U.S. at xx. 

24 Which Justice White indicated was clearly ‘‘religious worship’’, i.e. ‘“This case in- 
volves religious worship only: the fact that worship is accomplished through speech does 
not add anything to respondents’ argument.’’ 454 U.S. at xx. See also 454 U.S. at xx. 

28 102 U.S. at 273, 275, 277. See also id at 277 where the Court said, ‘‘we are unable to 
recognize the State’s interest as sufficiently ‘compelling’ to justify content-based 
discrimination against respondents’ religious speech’’ (emphasis supplied). 
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denied the authority of a state university or college to impose reasonable 
regulations, compatible with its educational mission, upon the use of its 
campus and facilities.2* The Court indicates that a campus does not have 
to make all of its facilities equally available to students and nonstudents 
alike,2” nor does a university have to grant free access to all of its grounds 
or buildings.2* The Court, in so much dicta, also indicates that a universi- 
ty may make academic judgments as to how to best allocate scarce 
resources; determine what may be taught, how it will be taught, who may 
teach, and who will be admitted; and that it may exclude even first 
amendment activities that violate reasonable campus rules or substantial- 
ly interfere with the opportunity of other students to obtain an 
education.?° 

In spite of the many generalities discussed above, in regard to 
religious worship services on the campus of a tax-supported public in- 
stitution of higher education, the Court did take great pains to indicate 
that its decision was a ‘‘narrow’’ one®® and that it was limited to the con- 
text of a ‘‘public forum created by the University itself.’’*1 Therefore, in 
using this case for guidance, public colleges and universities and their at- 
torneys, should take heed of the following basic generality: if one’s 
university has recognized student groups using university facilities 
(buildings or grounds) for their activities on some basis, one will probably 
be required to open those facilities up to religious worship services for 
such recognized students groups which wish to hold such services.3? Of 
course, such access should be on the same basis as made available to all 
other groups. At this time, possible bases for prohibiting such usage seem 
limited to situations where it can be proved that such religious groups 
will or do ‘‘dominate’’ the forum, or where their activities ‘‘substantial- 


ly interfere with the opportunity of other students to obtain an 
education.’’34 





26 102 S.Ct. at 273 n.5. See also 102 S.Ct. at 278. However, those regulations ap- 
parently cannot fobid religious worship services by recognized student groups (even on a 
regular basis) in university buildings if such groups are allowed to use these facilities. 

27 Id. at 269, 273 n.5. 

28 Id. Query, does a university have to grant ‘‘free access’’ to some of its grounds or 
buildings. Can it charge students for access to all of its grounds or buildings.? 

28 Id. at 278. See concurring opinion of Justice Stevens. 

30 Id. 

31 Id. at 278 n.20. See also Id. at 278, where the Court said; ‘‘We limit our holding to the 
case before us.”’ 

32 Additionally, and as pointed out by Justice White, this decision probably indicates 
that any usage by outside groups will require the usage for religious worship services on the 
same grounds. ‘‘In other words, the University could not avoid the conversion of one of its 
buildings into a church, as long as the religious group meets the same neutral requirements 
of entry-e.g., rent-as are imposed on other groups.”’ Id. at 283 n.4. 

33 Id. at 277. 

34 Id. at 278. 
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Conclusion 


Of course, there are many things which the Supreme Court left for 
decision on another occasion. The majority did not consider whether 
regulations such as the University’s infringed upon the students’ free 
exercise rights.35 Likewise, because the Court found no violation of the 
Establishment Clause in this case, it did not reach the questions that 
would arise if state accommodations of Free Exercise and Free Speech 
rights should, in a particular case, conflict with the prohibition of the 
Establishment Clause.3* Finally, the Court did not determine whether, 
under the Supremcy Clause, a state interest, derived from its own con- 
stitution, could ever outweigh free speech interests protected by the first 
amendment.?7 ' 

The opinion does signal a change for the majority of public univer- 
sities and colleges which heretofore felt that religious worship on the 
campus was constitutionally prohibited. While the decisions required in 
this area are very difficult, the majority of public universities and col- 
leges felt bound, in some form or another, to follow the guidance of the 
Establishment Clause and did not permit such religious activities on their 
campuses.?* However, just because the decisions are tough, it is submit- 
ted that this is no reason to ignore or do an end run around the Establish- 
ment Clause by the use of verbal gymnastics. It is apparent that addi- 
tional litigation in this area will be forthcoming. Furthermore, it does not 
take a crystal ball to see that the language in Widmar v. Vincent will be 
used as the battering ram to attempt to further weaken Mr. Jefferson’s 
heretofore sturdy wall. 





35 Id. at 276 n.13. Contra 102 S. Ct. at 284 (White, J., dissenting). White finds 
that the regulations impose only a ‘‘minimal burden on respondents’ ability freely to exer- 
cise their religious beliefs. 

36 Id. at 276 n.13. This was the second question presented to the Court in Petitioner’s 

Petition for a Writ of Certiorari filed with the Court on October 27, 1980. 

37 Id at 277. ‘‘the State interest asserted here . . . is limited by the Free Exercise 
Clause and on this case by the Free Speech Clause as well.’’ 

38 See Dittman v. Western Washington University, ___ F. Supp. ____ (W..D. Wa. 
1980), app. dock. 9th Cir. contra, the University of California which filed an amicus brief in 
opposition to the University of Missouri’s position in Widmar. 














TDCA v. BURDINE: 
THE DECREASING BURDEN 
FOR EMPLOYERS IN 
TITLE VII LITIGATION 


THOMAS J. FLYGARE* 


The Supreme Court in a 1973 opinion, McDonnel-Douglas Corpora- 
tion v. Green, attempted to describe ‘‘the proper order and nature of 
proof in actions under Title VII of the Civil Rights Act of 1964... .’’1 The 
McDonnell-Douglas procedure consists of three steps. First, the plaintiff 
has the burden of proving by the preponderance of the evidence a prima 
facie case of discrimination.? Second, if the plaintiff succeeds in proving 
the prima facie case, the burden shifts to the defendant to articulate some 
legitimate, nondiscriminatory reason for the employee’s rejection. Third, 
should the defendant carry this burden, the plaintiff must then have an 
opportunity to prove by a preponderance of the evidence that the 
legitimate reasons offered by the defendant were not its true reasons but 
were a pretext for discrimination. 

Lower courts have had some difficulty in interpreting the meaning of 
the second step in the McDonnell-Douglas procedure. For example, in 





* B.A. St. Olaf College; M.A., 1967, Ph.D. 1971, University of Wisconsin; J.D., 1974, 
Boston University; Director of Legal Affairs, University System of New Hampshire, Dunlap 
Center, Durham, N.H. 03824, tel. 603-868-1800. 

1 411 U.S. 792 (1973). 

2 The plaintiff can establish a prima facie case of racial discrimination in employ- 
ment by demonstrating ‘‘(i) that he belongs to a racial minority; (ii) that he applied and was 
qualified for a job for which the employer was seeking applicants; (iii) that, despite his 
qualification, he was rejected; and (iv) that, after his rejection, the position remained open 
and the employer continued to seek applicants from persons of complainant’s qualifica- 
tions.’’ Id. at 802. The Court added that ‘‘the specification above of the prima facie proof. . . 
is not necessarily applicable in every respect in differing factual situations.’’ Id. at 802 n. 
13. 

3 See generally, Friedman, The Burger Court and the Prima Facie Case in Employ- 
ment Discrimination Litigation: A Critique, 65 CORNELL L. REv. 1 (1979). See also Nelson & 
Ward, Burdens of Proof under Employment Discrimination Legislation, 6 J. COLL. & UNIv. L. 
301 (1979-80). 6 J. COLL. & UNiv. L. 4 (1979-80) contains a number of other useful articles on 
employment discrimination issues in higher education. 
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Furnco Construction Corporation v. Waters, the Seventh Circuit in find- 
ing that the employer had not sustained its burden at the second step 
held that the employer’s hiring procedures not only must be reasonably 
related to the achievement of some legitimate purpose, but also must be 
the method which allows the employer to consider the qualifications of 
the largest number of minority applicants. The Supreme Court reversed 
and remanded in part because of the incorrect interpretation of Mc- 
Donnell-Douglas.’ Associate Justice William Rehnquist writing for a 
divided Court stated as follows: 


When the prima facie case is understood in the light of the opinion in 
McDonnell-Douglas, it is apparent that the burden which shifts to the 
employer is merely that of proving that he based his employment decision 
on a legitimate consideration, and not an illegitimate one such as race. To 
prove that, he need not prove that he pursued the course which would both 
enable him to achieve his own business goal and allow him to consider the 
most employment applications.® 


Likewise, in Board of Trustees of Keene State College v. Sweeney, 
the Supreme Court vacated and remanded a First Circuit decision which 
had indicated that McDonnel-Douglas requires ‘‘the defendant to prove 
absence of discriminatory motive ... .’’? In a per curiam opinion from 


which four justices dissented, the Court stated: 


While words such as ‘‘articulate,’’ ‘‘show,’’ and ‘‘prove,’’ may have more or 
less similar meanings depending upon the context in which they are used, 
we think that there is a significant distinction between merely ‘‘articulat[ing] 
some legitimate, nondiscriminatory reason’’ and ‘‘prov[ing] absence of 
discriminatory motive.’’ By reaffirming and emphasizing the McDonnell- 
Douglas analysis in Furnco Construction Co. v. Waters... , we made it clear 
that the former will suffice to meet the employee’s prima facie case of 
discrimination. Because the Court of Appeals appears to have imposed a 
heavier burden on the employer than Furnco warrants, its judgment is 
vacated and the case is remanded for reconsideration in light of Furnco... .* 


The second step of McDonnell-Douglas has remained troublesome, 
however, as amply demonstrated by Texas Department of Community 
Affairs v. Burdine.® Burdine involved the efforts of the Fifth Circuit to ap- 
ply the holdings in Furnco and Sweeney and provoked the Supreme 
Court to discuss once again the employer’s burden at the second step of 
McDonnell-Douglas. This article will describe the facts, procedural 
history, and rationale of Burdine and then discuss the potential impact of 
the case in higher education Title VII litigation. 





551 F.2d 1085 (7th Cir. 1977). 

438 U.S. 567 (1978). 

Id. at 577. 
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THE FACTS 


Joyce Burdine was hired in January of 1972 as an accounting clerk in 
the Public Service Careers Division (PSC) of the Texas Department of 
Community Affairs (TDCA). PSC was totally funded by the United States 
Department of Labor (DOL) for the purpose of providing training and 
employment opportunities in the public sector for under-skilled people. 
In July of 1972, the project director of PSC, Mack Nealy, gave Burdine ad- 
ditional responsibilities and asked her to serve as acting director when he 
was out of the office. Nealy resigned in mid-October of 1972. The follow- 
ing month, Burdine was assigned additional responsibilities within PSC 
but was not promoted or given an increase in pay. She made several oral 
and written applications for the position of project director but received 
no response. 

DOL notified B.R. Fuller, the Executive Director of TDCA, in Febru- 
ary of 1973 that the PSC Project would not be funded beyond the end of 
March of 1973. DOL indicated that the reasons for this decision included 
lack of fiscal control, failure to document expenditures properly, 
payments made on expired contracts, overstaffing, lack of a project direc- 
tor, insufficient communication and training within PSC staff, and ques- 
tionable eligibility of some enrollees. Burdine worked with Fuller in 
preparing a response to the DOL allegation. Following negotiations, DOL 
notified Fuller on March 20, 1973 of conditional approval for continued 
PSC funding. Among the conditions were the appointment of a perma- 
nent project director and reorganization of and reduction in the PSC staff. 
DOL did not name specific staff members in the conditions, but required 
that final staff selections be approved by DOL. 

After seeking the recommendations of certain TDCA employees, Ful- 
ler selected Robert Watts for the position of PSC project director. Watts 
transferred from another division within TDCA to accept the job. Bur- 
dine, who was at the time essentially performing the responsibilities of a 
PSC project coordinator, was terminated by Fuller on April 2, 1973. In 
her place, Fuller installed Allan Waltz, one of Burdine’s subordinates. 

Both before and after Burdine’s termination, she had indicated her 
desire to remain an employee of the TDCA. Accordingly, in July of 1973, 
she was rehired. as a planning assistant. Her beginning monthly salary 
was $968, the same as Waltz’s after his promotion in April to the position 
of project coordinator. After being rehired in July of 1973, Burdine 
received several promotions enabling her to earn approximately the same 
salary as the PSC project director. 


PROCEDURAL HISTORY 


Burdine filed suit in United States District Court for the Western 
District of Texas. She alleged three separate violations by TDCA of Title 
VII. The first was transferring Robert Watts instead of promoting her to 
the position of PSC project director. The second was discharging her 
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while retaining and promoting Allan Waltz. The third was failing to pay 
her the salary received by male project directors during the time she was 
essentially performing the duties of that position. 

The district court ruled against Burdine on all three issues.1° On the 
issue of Fuller’s failure to promote Burdine to PSC project director, the 
district court stated: 


This court can find no evidence that indicates that the decision not to give 
the plaintiff a position in the reorganized PSC Division was based on any 
sexual discrimination. The court finds that these decisions were based on a 
good faith, rational evaluation of the relative qualifications of the parties in 
question and what would be in the best interest of the PSC program. 


On the issue of Burdine’s discharge, the district court held: 


The decision about who should be terminated, as required by the reduction 
in force mandated by DOL, was made on a non-sexual basis. The three in- 
dividuals who were terminated [Burdine and two others], did not work well 
with each other and had some disagreements, and in light of DOL’s concern 
about a lack of communication within the staff and other considerations, it 
was certainly a rational decision for defendant to terminate those parties 
who had had some problems in the PSC program. ‘2 


Finally, regarding Burdine’s salary when she was performing addi- 
tional responsibilities, the district court found ‘‘that other individuals 
within TDCA, both male and female, have on occasions been temporarily 
given additional duties without any increase in pay or promotion.’’!3 

Burdine appealed to the Fifth Circuit. In a decision on December 17, 
1979, the Fifth Circuit affirmed the district court finding that TDCA had 
not discriminated against Burdine in its failure to promote her to project 
director, reversed the district court finding that TDCA had not 
discriminated against Burdine on the basis of sex when it discharged her 
but retained and promoted Allan Walz to project coordinator, and 
remanded for further findings the district court ruling that TDCA had not 
discriminated against Burdine in compensation during the time she was 
essentially performing the duties of project director. 14 

TDCA filed a petition for a writ of certiorari which was granted by 
the Supreme Court on June 16, 1980.15 The Court heard oral argument on 
December 9, 1980 and rendered a unanimous decision on March 4, 1981, 
vacating and remanding the Fifth Circuit ruling.** In an opinion written 
by Associate Justice Lewis Powell, the Court held that the Fifth Circuit 





10 The district court opinion is unpublished. 

11 The Fifth Circuit quoted from the district court opinion. 608 F.2d 563, 567 n.7 (5th 
Cir. 1979). 

12 Td. at 567-68. 

13 Td. at 570. 

14 Td. at 563. 

15 447 U.S. 902 (1980). 

16 101 S. Ct. 1089 (1981). 
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applied inappropriate standards in determining whether the employer 
met its burden at the second step of McDonnell-Douglas. 

The Fifth Circuit subsequently requested briefs from the parties 
regarding the effect of the Supreme Court’s opinion. On May 29, 1981, it 
ruled that the district court had correctly decided that TDCA had not 
discriminated against Burdine with respect to promotion, termination or 
compensation.’” In the process, the Fifth Circuit overruled two of its 
earlier decisions interpreting the second step of McDonnell-Douglas.** 


RATIONALE 


There were two aspects of the Fifth Circuit’s Burdine decision which 
drew objection from the Supreme Court. The first was the Fifth Circuit’s 
insistence, despite Sweeney, of imposing a burden of proof, or at least a 
burden of persuasion, upon the employer at the second step of 
McDonnell-Douglas. The second was the Fifth Circuit’s requirement that 
the employer prove that those hired or promoted were somehow better 
qualified than the plaintiff. 

On the first point, the following statement from the Fifth Circuit’s 
Burdine opinion caught the Court’s attention: 


This court requires the defendant to prove nondiscriminatory reasons by a 
preponderance of the evidence. This holding is not inconsistent with 
[Sweeney], which merely stated that defendant is not required to prove 
absence of discriminatory motive. Our holding in Turner simply states the 
obvious: ‘Articulating’ a legitimate reason involves more than merely 
stating fictitious reasons; legally sufficient proof is needed before the trier of 
fact can find plaintiff’s proof rebutted.9 


Powell, writing for a unanimous Court, reacted as follows: 


But this distinction slights the rationale of Sweeney and of our other cases. 
We have stated consistently that the employee’s prima facie case of 
discrimination will be rebutted if the employer articulates lawful reasons for 
the action; that is, to satisfy this intermediate burden, the employer need on- 
ly produce admissible evidence which would allow the trier of fact rational- 
ly to conclude that the employment decision had not been motivated by 
discriminatory animus. The Court of Appeals would require the defendant 
to introduce evidence which, in the absence of any evidence of pretext, 
would persuade the trier of fact that the employment action was lawful. This 
exceeds what properly can be demanded to satisfy a burden of production.?° 


The other aspect of the Fifth Circuit’s decision drawing fire from 





17 647 F.2d 513 (5th Cir. 1981). It is interesting that the Fifth Circuit reversed itself on 
the compensation issue even though this aspect of its earlier decision was not appealed by 
TDCA to the Supreme court. 101 S. Ct. 1093, n.3. 

18 Overruled, to extent they are contrary to Burdine, were Turner v. Texas Instrument, 
Inc., 555 F.2d 1251 (5th Cir. 1977) and East v. Romine, Inc., 518 F.2d 332 (5th Cir. 1975). 

19 608 F.2d 563, 567. (citations omitted) (emphasis in original). 

20 101 S. Ct. at 1097. 
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Powell was the holding that the employer has to prove that the person 
selected or promoted had better qualifications than the plaintiff. In Bur- 
dine, the Fifth Circuit stated: 


In East v. Romine, Inc., this court added another element to defendant’s 
rebuttal in disparate treatment cases: defendant must prove that those he 
hired or promoted were somehow better qualified than was plaintiff. In 
other words, comparative evidence is needed. An assertion, for example, 
that plaintiff can show by comparative factual data that those hired or pro- 
moted have a better work history.?1 


Powell responded to this embellishment of the second step of 
McDonnell-Douglas as follows: 


The views of the Court of Appeals can be read, we think, as requiring the 
employer to hire the minority or female applicant whenever that person’s 
objective qualifications were equal to those of a white male applicant. But 
Title VII does not obligate an employer to accord this preference. Rather, the 
employer has discretion to choose amoiig equally qualified candidates, pro- 
vided the decision is not based upon unlawful criteria. The fact that a court 
may think that the employer misjudged the qualifications of the applicants 
does not in itself expose him to Title VII liability, although this may be pro- 
bitive of whether the employer’s reasons are pretext for discrimination.?? 


Thus the Court held that the employer’s burden at the second step of 
McDonnell-Douglas is one of production only, and not one of proof or 
persuasion. This burden was described as follows: 


The [employer] need not persuade the court that it was actually motivated 
by the proffered reasons. It is sufficient if the [employer’s] evidence raises a 
genuine issue of fact as to whether it discriminated against the plaintiff. To 
accomplish this, the [employer] must clearly set forth, through the introduc- 
tion of admissible evidence, the reasons for plaintiff’s rejection.2% 


Powell supports this holding by arguing that it is consonant with the 
purposes of Title VII and icDonnell-Douglas, will not unduly disadvan- 
tage Title VII plaintiffs, and stems from a traditional principle of 
evidence at common law. These arguments will be discussed seriatim. 

First, Powell suggested that imposing anything more than a burden 
of production on the employer carries Title VII beyond the intention of 
Congress as articulated by the Court in McDonnell-Douglas. Title VII, ac- 
cording to Powell, required that it is the plaintiff’s task, not the 
employer’s, to demonstrate that similarly situated employees are not be- 
ing treated equally.?4 If this task is shifted to the employer, as apparently 





21 608 F.2d at 567 (citation omitted) (emphasis in original). 
2 101 S. Ct. 1097. 

3 Id. at 1094. 

4 Id. at 1096. 
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required by the Fifth Circuit, it will foster a legal environment in which 
personnel practices must be restructured to mandate the hiring of women 
and minorities even when they do not have better qualifications. Such a 
situation is contrary to Title VII’s ban against ‘‘all discrimination in 
employment based upon race, sex and national origin.’’25 

Secondly, Powell advanced several reasons why limiting the em- 
ployer’s burden to production only would not ‘‘unduly hinder the plain- 
tiff.’’ First, even though the employer’s burden is production only, the 
explanation ‘‘of its legitimate reason must be clear and reasonably 
specific.’’26 Second, even though the employer does not have a burden of 
proof or even a burden of persuasion at the second step of McDonnell- 
Douglas, the employer will still normally attempt to persuade the trier of 
fact, or even prove, th ~ ~tual basis for its employment action.?7 Third, 
because the plaintiff ne as access to the files of the Equal Employment 
Opportunity Commission,?* plaintiff should know as much about the 
employer’s case as it would even if the employer had a burden of proof. 

Finally, Powell supports the use of the burden of production because 
the evidentiary relationship between it and the presumption created by a 
prima facie case ‘‘is a traditional feature of the common law.’’29 In jury 
cases, for example, the burden of production helps determine whether 
the judge should allow the jury to decide a question of fact. In Title VII 
cases, the presumption created by the prima facie case and the burden of 


production falling on the employer ‘‘is intended progressively to sharpen 
the inquiry into the elusive factual question of intentional discrimina- 
tion.’’3° 


DISCUSSION 


Several lower court decisions in higher education Title VII cases 
since Burdine provide some insight on what impact, if any, the Supreme 





25 Id. 

26 Id. at____ U.S. ___, 101 S.Ct. at 1096. In determining whether the employer has 
met its burden at the second step of McDonnell-Douglas, Powell suggested that the employer’s 
presentation be evaluated in light of the underlying purposes for the McDonnell-Douglas 
procedures. Powell pointed out that the second step of McDonnell-Douglas has two pur- 
poses. The first is to allow the employer to meet the plaintiff's prima facie case by present- 
ing a legitimate reason for the employment action. The second is to frame the factual issues 
in the case ‘‘with sufficient clarity so that the plaintiff will have a full and fair opportunity 
to demonstrate pretext.’’ Id. at___ U.S. ___, 101 S.Ct. at 1095. 

27 Powell pointed out that the steps in McDonnell-Douglas may often merge during 
the presentation of evidence. For example, he stated that the employer’s explanation at the 
second step ‘‘may be considered by the trier of fact on the issue of whether the defendant’s 
explanation is pretextual.’’ Another example is where the plaintiff's evidence of a prima 
facie case ‘‘combined with effective cross-examination of the defendant, will suffice to 
discredit the defendant’s explanation.”’ Id. at__. U.S. ___ n.10, 101 S.Ct. 1095 n.10. 

28 EEOC v. Associated Dry Goods Corp., ___ U.S. ___., 101 S.Ct. 817 (1981). 

29 sid. S. ___, ___ 8, 101 S.Ct. 1089, 1094 n.8. 

30 Td. 
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Court decision will have on employment discrimination litigation 
against colleges and universities. Banerjee v. Smith College, a case 
decided recently by the First Circuit,?1 raises some interesting issues 
about the sufficiency, under Burdine, of a college’s explanation for 
tenure denial. Dibyendu K. Banerjee is a Bengali Indian denied tenure in 
the Smith College English Departmert in 1974. The reasons for the denial 
given by the College in response to an interrogatory were as follows: 


Plaintiff was denied tenure because he did not receive the requisite number 
of votes from members of the Committee on Tenure and Promotion of Smith 
College. Since the vote of the Committee was a group decision, no single 
reason or set of reasons can be provided as to why the Committee voted as it 
did. In general the Committee determined, based on all of the materials that 
were available to it, that the breadth and depth of the plaintiff’s scholarship, 
considered in conjunction with the quality of his teaching and his service to 
the college, did not in the Committee’s best judgment warrant an award of 
ene... 3 


The District Court found for the college on the ground that Banerjee 
failed to demonstrate that the above reason was pretextual.33 

The First Circuit affirmed*+ but discussed at some length whether the 
reasons articulated by the College were sufficiently precise to meet the 
employer’s burden at the second step of McDonnell-Douglas. On this 
point, the First Circuit concluded: 


If a criticism is to be made of Smith’s assertion of its reason, it would be that 
the alleged ambiguity resulted in inadequate specificity. As Burdine points 
out, articulation is required to enable the plaintiff to know what to meet in 
order to prove pretext—the best way of proving a bad reason being to show 
the incorrectness of the claimed good one. It is understandable, however, 
that the clarity of articulation of reasons for refusing tenure by such collegial 
decision-making apparatus as that involved here may differ from that given 
by a business employer. But if Smith’s answer to the interrogatory was in- 
adequate, we are satisfied that the evidence introduced at the trial more than 
met the requirements. We do not accept plaintiff’s contention, ante, that all 
members of the committee had to agree on their reasoning. It cannot be that 
all members must agree on a single reason, except in an ultimate conclu- 
sion; the requirement is that they should not reach this by improper ones.*5 


Thus Banerjee suggests that, while colleges are not to be sanctuaries pro- 
tected from Title VII, the ‘‘collegial decision-making apparatus’’ may 
result in the articulation of reasons lacking the specificity expected in 
business. Moreover, it is permissible under Burdine for a college to state 





31 648 F.2d 61 (1st Cir. 1981), cert. denied, 50 U.S.L.W. 3465 (U.S. Dec. 7, 1981) (No. 
81-686). 


32 495 F. Supp. 1159, 1166 (D. Mass. 1980). 
33 Id. 

34 648 F.2d at 66. 

35 Id. at 66. 
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its reasons in conclusory terms acceptable to a committee even though in- 
dividual committee members do not agree with all of the reasons for the 
conclusion. 

Timper v. The Board of Regents involves the denial of tenure to a 
female sociologist at the University of Wisconsin-Stout.%* Priscilla 
Timper began teaching at Stout in 1972-73. She was reviewed for tenure 
in the first semester of the 1975-76 school year. A committee of three 
faculty evaluators was formed to review Timper’s performance and 
suitability for tenure. The committee recommended Timper for tenure. 
At a meeting held to review the report of the committee, the tenured 
members of the Social Science Department voted 8 to 3 in favor of tenure 
for Timper. The chairman of the department, however, recommended 
against tenure citing the high tenure density in the department, the need 
for a person with a master’s degree in social work, and deficiencies in 
Timper’s credentials. The dean and the chancellor concurred in the 
chairman’s recommendation and Timper was terminated at the end of 
December, 1976. 

After a lengthy discussion of the problems of analyzing a tenure case 
under McDonnell-Douglas,3? the District Court held that Timper had 
established a prima facie case of sex discrimination.** The court also 
found that the University under Burdine presented evidence ‘‘sufficient 
to raise a genuine issue of fact’’ regarding the reasons for the denial of 
tenure.3° This shifted the burden back to Timper to show that the reasons 
advanced by the institution were pretextual. She attempted to do this by 
showing that each of the reasons articulated by the University were un- 
worthy of credence. In addition, she also attempted to show that the 
University had a deficient record with respect to employment and pro- 
motion of female teachers, that males had been dealt with more favorably 
with respect to tenure than she was, and that the department chairman 
had a biased view towards female teachers. The court carefully evaluated 
all of the evidence submitted by Timper in an effort to sustain her burden 
of persuasion. The court concluded: 


This plaintiff must prove that had all else been the same, but had 
she been a man, she would not have been denied tenure. [The chair- 
man] entertained throughout a reasonable perception that the need 
for a social worker was so critical as to justify denial of tenure to 
plaintiff in order to create the required vacancy. But the question is, 
had plaintiff been a man, would [the chairman] have been so 
resolute in responding to this programmmatic need by denying a 
secure job to a man then nearing the end of his fourth calendar year 





512 F.Supp. 384 (W.D. Wis. 1981). 
Id. at 393-94. 

Id. at 394. 

Id. at 395. 
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as a teacher in the University? I have my doubts. My judicial task is 
to inquire whether plaintiff has shown by a preponderance of the 
evidence that [the chairman] would have faltered in the showdown, 
had she been a man. My decision is that she had failed to meet this 
burden.*° 


Another higher education case, Orahood v. Board of Trustees,*? in- 
volved an allegation by a female professional nonfaculty employee that 
the University’s refusal to promote her to a position commensurate with 
her responsibilities was based on sex discrimination. Mary Alyce Ora- 
hood had worked in the University’s Office of Institutional Studies since 
1973. Although she was considered to be the number two person in the 
office, she held the title of research project analyst rather than assistant or 
associate director. 

The District Court ruled in favor of the University.42 The Eighth Cir- 
cuit, relying on Burdine, affirmed on the ground that the University had 
met its burden at the second step of McDonnell-Douglas. Specifically, the 
University had presented evidence that the Office of Institutional Studies 
with only four employees was not large enough to warrant the services of 
two supervisory personnel. Positions in the University with which 
Orahood attempted to compare herself were all in much larger depart- 
ments of the University. Accordingly, she was unable to sustain her 
burden of demonstrating that the reason advanced by the University was 
pretextual.43 

The Fifth Circuit, however, has remained somewhat recalcitrant 
despite its repentent attitude following the unanimous Supreme Court 
reversal of its first decision in Burdine.*4 This is demonstrated by Joshi v. 
Florida State University, in which an Indian female physician alleged 
discrimination on the basis of sex, religion and national origin when she 
was not offered a position as a staff physician at Florida State University 
Health Center. The district court ruled in favor of the University.*5 

The Fifth Circuit reversed on the ground that the University had not 





40 Id. at 398. The court stated: 

“I consider it unfortunate that the word ‘pretext’ has acquired such potency in Title 
VII cases. It is as if, once defendant has been called upon to articulate a legitimate 
nondiscriminatory reason for its decision and has done so, the plaintiff will win if 
she exposes that reason as a ‘pretext’ and she will lost if she fails.”’ 

Id. 

41 645 F.2d 651 (8th Cir. 1981). 

42 The District Court’s decision is unpublished. 

43 645 F.2d at 656. 

44 See notes 17 and 18 supra, and accompanying text. In another Title VII case involv- 
ing higher education, however, the Fifth Circuit rejected arguments that gross salary 
disparities between male and female faculty members constitute sex discrimination unless 
there is some accounting of other factors, such as department and years service, which 
could influence salary. Wilkins v. University of Houston, 654 F.2d 388 (5th Cir. 1981). 

45 486 F. Supp. 86 (N.D. Fla. 1980). 
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met its burden at the second step of McDonnell-Douglas.** The Universi- 
ty had asserted that when it hired new doctors in September of 1976, Dr. 
Joshi was no longer actively in the running for employment because she 
had placed a notice in a local newspaper advertising her association with 
another doctor in the practice of family medicine. The Fifth Circuit, 
however, held that the newspaper advertisement was ‘‘insufficient to 
support a finding that the [University] did not consider Dr. Joshi’s ap- 
plication because [it] believed that she was employed elsewhere. . . .’’4” 
This was based on evidence demonstrating that the newspaper ad ap- 
peared after the physician’s screening committee had reviewed applica- 
tions without considering Dr. Joshi’s, that only one member of the 
screening committee had seen the advertisement, that Dr. Joshi had never 
withdrawn her application to be considered for future vacancies, that she 
had already been considered twice after filing only one formal applica- 
tion, and that the University had stated in writing that she would be con- 
sidered for future vacancies should they occur. Accordingly, the Fifth 
Circuit stated: 


In light of this finding, we conclude that Dr. Joshi made out a prima 
facie case of employment discrimination in this final instance under 
the McDonnell-Douglas standards and that the defendants have as 


yet failed to show a legitimate reason for their failure to hire her.** 


The case was remanded for the district court to ‘‘determine whether 
the defendants produced or are now able to offer evidence of a legitimate, 
nondiscriminatory reason explaining their failure to hire Dr. Joshi and 
produced evidence that those ultimately chosen had qualifications equal 
to those of the plaintiff.’’49 Florida State University has filed a petition for 
a writ of certiorari with the Supreme Court.5° 

The Fifth Circuit’s Joshi opinion suggests that it is still adhering to 
Turner v. Texas Instruments, Inc., overruled in the Burdine remand,*! 
which required the employer to prove nondiscriminatory reasons. The 
Fifth Circuit seems to have ignored the Supreme Court’s admonition in 
Burdine that the ‘‘defendant need not persuade the court that it was ac- 
tually motivated by the proffered reasons.’’5? Rather than remanding 
Joshi on the ground that the University had failed to meet its burden at 
the second step of McDonnell-Douglas, the Fifth Circuit might rather 
have moved on to consider whether Joshi had proved that the University’s 





Joshi v. Fla. State Univ., 646 F.2d 981 (5th Cir. 1981). 
Id. at 989. 

Id. at 990. 

Id. 

50 U.S.L.W. 3176 (U.S. Sept. 14, 1981) (No. 81-510). 
647 F.2d 513 (5th Cir. 1981). 


—— U.S. __, __, 101 S.Ct. 1089, 1094 (1981). But see Lynn v. Regents, 50 
U.S.L.W. 2206 (9th Cir. Sept. 9, 1981). 
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reasons were a pretext for discrimination. A review of the evidence 
discussed by both the district court and the court of appeals indicates that 
a focus on the plaintiff’s burden at the third step of McDonnell-Douglas, 
rather than the employer’s burden at the second step, would lead to an af- 
firmance of the district court’s ruling for the University. 

Cases outside higher education tend to confirm that, despite Joshi,53 
the lower courts are properly applying Burdine.*4 Burdine is even being 
used in cases outside Title VII, such as age discrimination®® and arbitra- 
tion.5¢ While the trend suggests that plaintiffs are having a difficult time, 
after Burdine, in winning Title VII cases, it would probably be inaccurate 
to attribute that entirely to Burdine. Whether this trend continues and, if 
so, whether it can be attributed to Burdine, will have to be determined 
from future events. 





53 Contrast Brown v. A.J. Gerrard Manufacturing Co., 643 F.2d 273 (5th Cir. 1981), 
where the district court was reversed on the ground that the employer failed to sustain its 
burden at the second step of McDonnell-Douglas, with Panlilio v. Dallas Independent 
School District, 643 F.2d 315 (5th Cir. 1981), where after a long discussion of Burdine the 
district court finding that the employer had met its burden was affirmed. See, e.g., Robbins 
v. White-Wilson Medical Clinic, Inc., 642 F.2d 153 (5th Cir. 1981), vacated, 645 F.2d 252 
{1981). 

54 See, e.g., Johnson v. Bunny Bread Co., 646 F.2d 1250 (8th Cir. 1981) (no racial 
discrimination in termination), Correa v. Nampa School district No. 131, 645 F.2d 814, 816 
(9th Cir. 1981) (no sex discrimination in discharge), Chrisner v. Complete Auto Trans. Inc., 
645 F.2d 1251, 1254 (6th Cir. 1981) (no sex discrimination in failure to hire female truck 
driver), Bauer v. Bailor, 647 F.2d 1037, 1043 (10th Cir. 1981) (no sex discrimination is non- 
promotion), Pinckney v. County of Northhampton, 512 F.Supp. 989, 997 (E.D. Pa. 1981) (no 
race discrimination in nonpromotion), Jamison v. Storer Broadcasting Co., 511 F.Supp. 
1286, 1290 (E.D. Mich. 1981) (no race discrimination in discharge), McFadden v. KSD/KSD- 
TV, Inc. 511 F.Supp. 241, 244 (E.D. Mo. 1981) (no sex discrimination in hiring), Peterson v. 
Lehigh Valley Dist. Council, 512 F.Supp. 1150, 1152 (E.D. Pa. 1981) (no race discrimina- 
tion in denial to apprenticeship program), Backus v. Baptist Medical Center, 510 F.Supp. 
1191, 1198 (E.D. Ark. 1981) (no sex discrimination in failure to promote a male nurse), Hef- 
ferman v. Western Electric Co., Inc., 510 F.Supp. 712, 715 (N.D. Ga. 1981) (no sex 
discrimination in termination). In some cases Burdine has been cited in decisions for the 
plaintiff. See Page v. Bolger, 645 F.2d 227, 238 (4th Cir. 1981) (race discrimination in non- 
promotion), Sanders v. Hercules, Inc., 510 F.Supp. 1137, 1140 (W.D. Va. 1981) (sex 
discrimination in termination of male security guard), Harris v. Richards Mfg. Co., 511 
F.Supp. 1193, 1204 (W.D. Tenn. 1981) (racial discrimination in retaliation), Montoya v. 
Anderson, 511 F.Supp. 523, 525 (D. Colo. 1981) (national origin discrimination in U.S. Air 
Force promotions). Burdine was not cited but will be argued on appeal in Teal v. Connec- 
ticutt, 645 F.2d 133 (2d Cir. 1981), cert. granted 50 U.S.L.W. 3244 (U.S. Oct. 5, 1981), (No. 
80-2147). 

55 Sutton v. Atlantic Richfield Co., 646 F.2d 407, 411-12 (9th Cir. 1981), Goodman v. 
Heublein, 645 F.2d 127, 130 (2nd Cir. 1981). Contrast Goodman with Markham v. Geller, 
CCH EMPL. PRAC. DEC. 4 31,417 (2nd Cir. 1980) cert. denied 49 U.S.L.W. 3803 April 28, 
1981. Compare the treatment of the employer’s burden in age discrimination cases in Rehn- 
quist’s dissent from the denial of certiorari in Markham, with Powell’s argument in Bur- 
dine. 

86 Oil, Chemical and Atomic Workers International Union v. Ethyl Corp., 644 F.2d 
1004, 1051 (5th Cir. 1981). At least one court, however, has refused to apply Burdine to 
cases under the Equal Pay Act. Kouba v. Allstate Ins. Co., 50 U.S.L.W. 2164 (E.D. Cal. Sept. 
3, 1981). 








TITLE VII LITIGATION 


* CONCLUSION 


One can debate, of course, whether Title VII procedural rulings such 
as Burdine really affect the way discrimination cases are litigated by the 
parties and decided by the courts. Does it really make any difference to 
defense attorneys or judges that the employer’s burden at the second step 
of McDonnell-Douglas is one of production and not proof? Isn’t the im- 
pact of Burdine superficial insofar as judges will make a decision on the 
ultimate issue of discrimination and just dress the opinion up in proper 
Burdine clothing? 

It is difficult at this juncture to determine whether Burdine is really 
cosmetic or whether it will significantly alter the delicate balance be- 
tween plaintiff and defendant in Title VII action. Some factors suggest 
that it will have a lasting impact. First, Burdine was a unanimous deci- 
sion whereas both Furnco (7-2) and Sweeney (5-4) were split. Second, the 
cumulative effect of McDonnell-Douglas, Furnco, Sweeney and Burdine 
should finally make it abundantly clear that the employer’s burden in 
Title VII cases is not one of proof or persuasion on any issue. Third, the 
care with which Powell linked the basic purposes of Title VII to the pro- 
cedural issues in Burdine, particularly to the question of whether the 
employer must show that the person hired or promoted had qualifica- 
tions superior to the plaintiff, will make Burdine more influential in Title 
VII jurisprudence than either Rehnquist’s opinion in Furnco or the per 
curiam opinion in Sweeney. Fourth, because Burdine makes clear that 
courts may no longer require the employer to show that the person hired 
or promoted in place of the plaintiff was more qualified than the plaintiff, 
it follows that cases that are inconclusive on the question of qualification 
should be decided for the employer. 

Perhaps the real impact of Burdine will not stem so much from its 
holding on procedure but more from the style and tone it brings to Title 
VII. Powell’s indication that the Fifth Circuit’s rendering of McDonnell- 
Douglas constituted a procedure contrary to the nondiscrimination tenets 
of Title VII may make the lower courts reluctant to engage in any pro- 
cedural device favoring the plaintiff. Moreover, Powell emphasized that 
Title VII does not demand that an employer give preferential treatment to 
minorities or women, was not intended to diminish traditional manage- 
ment prerogatives, and does not require the employer to restructure 
employment practices to maximize the number of minorities and women 
hired. The employer’s obligation under Title VII is merely to make 
neutral employment and personnel decisions. Powell suggests that 
anything beyond such neutrality, even when harbored in a procedural 
rule placing an evidentiary burden of proof on the employer, is contrary 
to Title VII. This narrow view of Title VII may represent to many lower 
courts the principal teaching of Burdine. 
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CAN THE COMMON LAW 
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I. INTRODUCTION 


With the sale of Georgia O’Keeffe’s' ‘‘Cliffs’’ (1945) by Sotheby 
Parke Bernet, and the undisclosed disposition of ‘‘Seawood’’ (1929) and 
‘Fragment of the Rancho de Taos Church’’ (1929), the much-celebrated 
New Jersey case of O’Keeffe v. Snyder? has been settled by the parties. 

This case should be of special interest to representatives of museums 
and art galleries, and those who collect, purchase and hold art works, 
because it is concerned with and affects various legal problems con- 
fronted by art administrators in many of their transactions. It especially 
seeks to accommodate problems of title in the world of art with respect to 





* Ford T. Dabney, ‘‘The Georiga Grind’’, Jos. W. Stern & Co., N.Y., N.Y. (1915) (A 
Jazz Tune). 

** B.A., 1963, Columbia University; L.LB., 1966, Georgetown University; General 
Counsel to the Trustees of the Corcoran Gallery of Art and Counsel, the Catholic University 
of America; Private Practice, Washington, D.C. 

The author expresses his appreciation to Elizabeth Anne Marcoccia and Pamela 
Lajeunesse for their research assistance in the preparation of this comment. 

1 Born in 1887, Georgia O’Keeffe is one of the most prominent American female 
painters of the tventieth century. Her landscapes of the Southwest and paintings of arama- 
tically enlarged flowers are characterized by abstract forms that pulsate with underlying in- 
tensity and sensuality. 

2 O’Keefe v. Snyder, 83 N.J. 478, 416 A.2d 862 (1980), [hereinafter cited as O’Keeffe 
II] rev’g 170 N.J. Super. 75, 405 A.2d 840 (1979), [hereinafter cited as O’Keeffe I]. The un- 
published opinion of the trial court is contained in Philip W. Amram, The Georgia O’Keeffe 
Case: New Questions About Stolen Art, MusEUM News, 49-51, 71-72 (Jan./Feb. 1979) 
{hereinafter cited as MUSEUM News}. 

3 O’Keeffe, Princeton Gallery Settle Dispute on Ownership of Paintings. THE STAR- 
LEDGER, Dec. 4, 1980 at 21; THE ART NEWSLETTER, Jan. 20, 1981, at 2-3. The painting, ‘‘Cliffs”’ 
was offered for sale jointly by Georgia O’Keeffe and Barry Snyder. 
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bona fide purchasers for value and innocent finders of lost or stolen art 
works. The case also may have an impact on the question of ownership of 
objects on ‘‘permanent loan’’ in a museum or gallery, and on the rights of 
opposing claimants to stolen works of art which reappear many years 
later. 

The case involved the question of whether Georgia O’Keeffe was 
barred by six-year statute of limitations from suit in replevin against 
Barry Snyder d/b/a Princeton Gallery of Fine Arts. The three paintings 
were allegedly stolen in New York in 1946. O’Keeffe discovered that they 
were in the defendant’s possession in New Jersey in 1976, at which time 
she commenced suit. The case was at issue over cross motions for sum- 
mary judgment, but the Supreme Court of New Jersey determined it 
could not be resolved because certain issues of material fact necessitated 
a trial. In so doing, the court struggled to formulate new rules for resolv- 
ing disputes over title to stolen works of art, ever mindful of the problems 
that the common law has had in accommodating the commercial prac- 
tice of the art world.4 





4 The limited record before us provides a brief glimps into the arcane world of 
sales of art, where paintings worth vast sums of money sometimes are bought 
without inquiry about their provenance. There does not appear to be a reasonably 
available method for an owner of art to record the ownership or theft of paintings. 


Similarly, there are no reasonable means readily available to a purchaser to ascer- 
tain the provenance of a painting. It may be time for the art world to establish a 
means by which a good faith purchaser may reasonably obtain the provenance of a 
painting. An efficient registry of original works of art might better serve the in- 
terests of artists, owners of art, and bona fide purchasers than the law of adverse 
possession with all its uncertainties. Although we cannot mandate the initiation 
of a registration system, we can develop a rule for the commencement and runn- 
ing of the statute of limitations that is more responsive to the needs of the art 
world than the doctrine of adverse possession. 
O'Keeffe II, 83 N.J. at 497, 416 A.2d at 872 (citations omitted). For another expression of the 
difficulty and frustrations encountered when applying legal principles to the art world, see 
Porter v. Wertz, 23 U.C.C. Rep. SERV. (CALLAGHAN) 614 (N.Y. Sup. Ct. 1978), rev’d 68 A.D.2d 
141, 416 N.Y.S.2d 254, (1979) aff’d, 53 N.Y.2d 696, 421 N.E.2d 500 (1981), in which Justice 
Shorter of the trial court stated the following: 

We have just completed a journey through the fantasy land of marketing in 
the fine arts. Prestigious names have been dropped freely as rain. Large sums of 
money or negotiable paper have changed hands suddenly. Valuable objects d’art 
have moved internationally with comparable swiftness. 

Our guides have been some seven witnesses of whom only one testified with 
compelling truth. The relevant core of testimony is that in an industry whose tran- 
sactions cry out for verification of both title to and authenticity of subject matter, 
it is deemed poor practice to probe into either. 

See also, Menzel v. List, 40 Misc. 2d 300, 267 N.Y.S.2d 8C4, (1966), aff'd, 28 A.D.2d 516, 
279 N.Y.S. 2d 608, rev’d on other grounds, 24 N.Y. 2d 91, 298 N.Y.S.2d 979, 246 N.E.2d 
742 (1969). In Menzel the trial court remarked, ‘‘Art galleries of such standing assume, 
without the necessity of inquiry, that an offer of sale constitutes a represen:ation of authen- 
ticity and good title.’’ The Court of Appeals in Menzel stated further that ‘‘the [defendants] 
knew nothing of the painting’s previous history and made no inquiry concerning it. They 


were content to rely on the reputability of the Paris gallery as to the authenticity and title.”’ 
Id. at 743. 
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A. THE FACTS 


According to the facts recited in the two appellate opinions, it seems 
that Georgia O’Keeffe contended that three small oil paintings painted 
and owned by her were stolen in 1946 from the New York gallery of her 
husband, Alfred Stieglitz.’ Suspecting one Estrick of the theft, O’¥ eeffe 
nevertheless took a fatalistic view of the efficiency of New York’s finest 
and did not report the thefts to them. Later that year, she became involved 
in settling her late husband’s estate and was unable to pursue the matter. 

In the meantime, the pictures became lodged in the hands of Lr. 
Ulrich Frank, who displayed them prominently on the walls of his 
residence. Dr. Frank gave the paintings to his son, Ulrich A. Frank, in 
1965. Mr. Frank anonymously lent the paintings to the Jewish Commun- 
ity Center in Trenton, New Jersey, for a one day exhibit in 1968. He also 
displayed the paintings in his homes, one of which was in Yardley, 
Pennsylvania. Mr. Frank consigned the paintings to the Danenberg 
Gallery in New York for sale in 1973, but no buyer was found. In 1974, he 
consigned them to the Princeton Gallery of Fine Arts, owned by Barry 
Snyder, an experienced art dealer. Mr. Snyder purchased the three paint- 
ings in 1975 for $35,000.00 without further provenance than that furnished 
by Frank and without calling Georgia O’Keeffe. 

Georgia O’Keeffe had listed the paintings with the Art Dealers 
Association as having been stolen in 1972. Mrs. O’Keeffe first learned of 
the whereabouts of the paintings in 1973 and eventually traced them to 
Snyder in 1976. Upon his rejection of her demand for their return, she 
sued in replevin. According to Snyder’s version of the facts, Mr. Frank 
recalled seeing the paintings in his father’s apartment in New Hampshire 
as early as 1941, preceding the time of the alleged theft. Frank also con- 
tended that he is related by marriage to the Stieglitz family. In his 
defense, Snyder pleaded the running of the statute of limitations. He con- 
tended that Frank acquired title to the paintings by adverse possession, 
thus enabling Frank to pass clear title to Barry Snyder. 


TRIAL COURT DECISION 


The trial court found that the paintings were not held by Frank in 
possession that was so visible, open and notorious as to put the plaintiff 
on notice. The defense of adverse possession, therefore, was not available 





In another case the same court commented, ‘‘the dispute underlying this appeal in- 
volves the conduct of his [the decedent’s] three executors in their disposition of these works 
of art. In sum, that conduct as portrayed in the record and sketched in the opinions was 
manifestly wrongful and indeed shocking.’’ Estate of Rothko, 84 Misc. 2d 830, 379 
N.Y.S.2d 923 (1975), modified, 56 A.D.2d 400, 392 N.Y.S.2d 870 (ist Dep’t), aff’d, 43 
N.Y.2d 305, 401 N.Y.S.2d 449, 372 N.E.2d 291 (1977). 

5 Alfred Stieglitz (1864-1946) was an important photographer in his own right but he 
is best known for his New York Gallery ‘‘291’’. From 1905 to 1925 the leaders of the early, 
modernist movement exhibited their work in this famous gallery. 
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to Snyder.® The court noted that although the New York statute of limita- 
tions does not run against the owner until the possessor refuses to convey 
the.chattel on demand,’ the New Jersey statute, the law of the forum, 
should apply as the law of procedure affecting the remedy. That law pro- 
vides that an action for replevin ‘‘shall be commenced within six years 
after the cause of any such action shall have accrued.’’® Although con- 
fronted with O’Keeffe’s urging that the ‘‘discovery rule’’® should be ap- 
plied to toll the statute, the court refused to apply the rule, because the 
defendant ‘‘was not the wrongdoer,’’ and the plaintiff ‘‘simply did 
nothing’’ upon discovering that her paintings were missing. The trial 
court held that the cause of action accrued in March, 1946. Consequent- 
ly, the claim was barred by the statute of limitations. The court also 
stated that it would 


not countenance the application of a rule of law which will remove the 
repose granted by the Statute of Limitations to allow this plaintiff to advance 
a claim based on her recitation of facts not to seek or confront a thief at the 
time of the alleged theft and to institute suit thirty years later when the 
defendants are incapable of presenting contrary evidence to either rufute the 
plaintiff’s claim or establish the validity of their own title.1° 


THE APPELLATE DIVISION 


On appeal to the Appellate Division, O’Keeffe successfully argued 
that she should not be deprived of her property without having been af- 
forded an opportunity to take legal action to protect her interests. The 
majority opinion reached this conclusion, not by the application of the 
discovery rule, nor by the determination that Frank’s transfer to Snyder 
constituted a new actionable wrong, but rather by engrafting the re- 
quirements for when title will pass by adverse possession onto the re- 
quirements for when the cause of action accrues. The court said, 





6 MuSEUM NEws, supra note 2, at 51. 

7 Cf. Menzel v. List, 40 Misc. 2d 300, 267 N.Y.S.2d 804 (1966), aff’d, 28 A.D.2d 516, 
279 N.Y.S. 2d 608, rev’d. on other grounds, 24 N.Y.2d 91, 246 N.E.2d 742, 298 N.Y.S.2d 
929 (1969). 

8 N.J. STAT. ANN. § 2A:14-1 (1952). 

® The ‘‘discovery’’ rule is an exception to the principle that a cause of action accures 
at the time a wrongful act occurs. The rule is most often applied in fraud and medical mal- 
practice cases, and provides that in an appropriate case, a cause of action will not accure un- 
til the injured party discovers, or by exercise of reasonable diligence should have 
discovered, facts which form the basis of a cause of action. Burd v. New Jersey Telephone 
Co., 76 N.J. 284, 386 A.2d 1310 (1978). The rule is essentially a principle of equity, the pur- 
pose of which is to mitigate unjust results that otherwise might flow from strict adherence to 
a rule of law. O’Keeffe II, 83 N.J. 478, 416 A.2d 862 (1980). See notes 88-89 and accompany- 
ing text infra; See also Lopez v. Swyer, 62 N.J. 267, 300 A.2d 563 (1973). Examples of the 
application of the discovery rule in the classic ‘‘sponge’’ cases are found in Fernaudi v. 
Struley, 35 N.J. 434, 173 A.2d 277 (1961), and Ayers v. Morgan, 397 Pa. 282, 154 A.2d 788 
(1959). 

10 MUSEUM NEws, supra note 1, at 71. 
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[A] cause of action for replevin accrues, in the sense that the statutory time 
in which suit must be brought starts running, when the possession by the 
defendant, or by those claiming through him, assumes the characteristic 
elements of adverse possession. . . Although a theoretical cause of action 
may exist before that time, the statutory period does not run against it. 


The court reached this novel conclusion in reliance upon a 1942 
case, Redmond v. New Jersey Historical Society,12 in which the Court of 
Errors and Appeals of New Jersey first applied the doctrine of adverse 
possession to chattels. The Appellate Division determined that the Court 
of Errors and Appeals had decided Redmond on the basis that adverse 
possession was just the other side of the running of the statute of limita- 
tions. According to this view, while the running of the statute bars the 
remedy and adverse possession transfers the title, they are one and the 
same because ‘‘an immortal right to bring an eternally prohibited action 
is a metaphysical subtlety that the present writer cannot pretend to 
understand.’’!3 The court also noted that once the statute of limitations 
starts running, it continues against subsequent possessors; the statute 





11 O’Keeffe I, 170 N.J. Super. 75, 90, 405 A.2d 840, 847 (1979). 

12 132 N.J. Eq. 494, 28 A.2d 189 (1942). Mary Lawrence Redmond, the sole surviving 
grandchild of Captian James Lawrence (1781-1813) of the famed Chesapeake, who uttered 
the words ‘‘Don’t give up the ship,’’ died in Newport, Rhode Island in 1887 leaving a will 
by which her Gilbert Stuart portrait of Captain Lawrence was bequeathed to her son, 
William Preston Redmond, then a minor, upon the condition that should he die leaving no 
descendants the protrait should go to The New Jersey Historical Society. In 1888, one of the 
executors delivered the protrait to The New Jersey Historical Society. The Society announc- 
ed that it had become the possessor of the protrait which had been bequeathed to it under 
the will of Mary Lawrence Redmond. In 1938, William Preston Redmond died leaving a will 
by the residuary clause of which he left all his property to his three children who thereupon 
made demand upon the Society for the return of the portrait, which demand was refused 
thus precipitating suit, which resulted in a judgment for the children. 

On the basis of the foregoing, the court held: 1. The Society knew it did not have an 
absolute title when it received the portrait. The bequest to it could only come into being if 
William Preston Redmond died without issue. Since he died with issue, the bequest to the 
Society was not effective. 2. The Society could have acquired title by adverse possession, 
but it did not because it did not prove clearly and positively by a preponderance of the 
evidence that its possession was hostile, actual, visible, exclusive and continuous. The Socie- 
ty merely held the portrait as a voluntary bailment or gratuitous loan. It never asserted 
ownership to the portrait until it denied the demand of the Redmond children in 1938. No 
act of conversion took place when the executor delivered the portrait, when the Society 
gave its receipt or when William Preston Redmond came of age, because there was no 
repudiation by the Society of William Preston Redmond’s right to possession of the portrait. 
The Society’s style of possession was not inconsistent with Preston’s. The Society’s records 
bespoke no assertion of ownership. Both the executor and Society knew the terms of the will 
and its possession was merely permissive. William Preston Redmond had no knowledge or 
reason to know that the Society claimed ownership of the portrait, nor did his children until 
the Society’s refusal. 3. The Redmond children’s right to recover the portrait must depend 
upon the strength of their claim and not on the weakness of the Society’s claim. 

13 Ames, The Disseisin of Chattels 3 Harv. L. REV. 317, 319 (1889-90) (cited in both 
Redmond and O'Keeffe) [hereinafter cited as ‘‘Ames’’]. 
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‘‘does not start running anew with each subsequent conversion.’’14 The 
practical result of this rule was to give O’Keeffe an opportunity to pursue 
her claim, since, in the majority’s view, ‘‘the trial judge’s conclusion that 
defendant failed to meet his burden of proving that the paintings were 
possessed in an open, visible and notorious manner was entirely 
justified.’’15 Concurring in the judgment but dissenting with the majority 
opinion, Justice Fritz focused on the theory that the statute of limitations 
‘‘was intended to do no more with respect to the asportation of chattels 
than foreclose a remedy in appropriate circumstances.’’1* He recognized 
the force of the decision in Redmond, however, and suggested that the 
period of adverse possession with respect to chattels should not be less 
than that afforded real property, and that O’Keeffe should receive the 
benefit of the discovery rule.” The approach of the majority in the Ap- 
pellate Division, on the one hand, would have increased the time within 
which an owner of a stolen chattel may sue to recover his property. The 
original owner would be barred from suit and lose his property, not by 
reason of his inaction, but by those actions of the possessor that fulfill the 
requirements of adverse possession. Regardless of whether each subse- 
quent conversion would constitute a new tort, the majority would not 
have subjected each subsequent conversion to a new running of the 
statute of limitations. Justice Fritz on the other hand, would have given 
O’Keeffe the benefit of the discovery rule and would probably also have 
allowed her to start the statute running again on each subsequent conver- 
sion since adverse possession could not come about in less than twenty 
years. 


THE SUPREME COURT DECISION 


The Supreme Court of New Jersey granted certification to consider 
all issues raised by various petitions.1* The Supreme Court found the 
record fraught with factual conflict regarding the provenance of the pain- 
tings and determined that summary judgment was inappropriate.'® The 
court then attempted to establish a protocol for the proceedings on re- 
mand. 

The court first noted that the discovery rule was developed to avoid 
harsh results and held that it could be invoked in an action for replevin of 
a painting. If applied to the O’Keeffe case, ‘‘O’Keeffe’s cause of action ac- 
crued when she first knew, or reasonably should have known through the 
exercise of due diligence, of the cause of action, including the identity of 





~ 


4 O'Keeffe I 170 N.J. Super. at 90, 405 A.2d at 847 (1979). 
18 Id. at 87, 405 A.2d at 846. 

6 Id. at 92, 405 A.2d at 848. 

17 Id. at 97, 405 A.2d at 851. 

18 O’Keeffe I, 81 N.J. 406, 408 A.2d 800 (1979). 

® O'Keeffe II, 83 N.J. 478, 416 A.2d 862 (1980). 


~ 
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the possessor of the paintings.’’° The court, however, stopped short of 
mandating that O’Keeffe receive the benefit of the discovery rule. In- 
stead, it directed that the trial court should consider the following issues 
in order to determine whether O’Keeffe was entitled to the benefit of the 
discovery rule: 


(1) whether O’Keeffe used due diligence to recover the paintings at the time 
of the alleged theft and thereafter; (2) whether at the time of the alleged 
theft there was an effective method, other than talking to her colleagues, for 
O’Keeffe to alert the art world; and (3) whether registering paintings with 
the Art Dealers Association of America, Inc. or any other organization 
would put a reasonably prudent purchaser of art on constructive notice that 
someone other than the possessor was the true owner.?1 


The court reasoned that use of the discovery rule rather than applica- 
tion of the traditional standards of adverse possession would be a fairer 
way to resolve the problem of repose and the consequent loss imposed. 
Since O’Keeffe contended that only public display should constitute 
such open and visible holding of a painting as would put an owner on 
notice, the majority opinion commented that ‘‘the effect [of the adverse 
possession doctrine] is to impose a heavy burden on the purchasers of 
paintings who wish to enjoy the paintings in the privacy of their 
homes.’’22 Under the traditional standards of adverse possession, open, 
visible, and hostile holding of chattels is very difficult to establish. Thus, 
the court believed it could help the art world by developing ‘‘a rule for 
commencement and running of the statute of limitations that is more 
responsive . . . than the doctrine of adverse possession.’’22 


We are persuaded that the introduction of equitable considerations through 
the discovery rule provides a more satisfactory response than the doctrine of 
adverse possession. The discovery rule shifts the emphasis from the conduct 
of the possessor to the conduct of the owner. The focus of the inquiry will no 





20 Id. at 493, 416 A.2d at 870. See N. Ward, Adverse Possession of Loaned or Stolen 
Objects—Is Possession Still 9/10th of the Law?, in LEGAL PROBLEMS OF MUSEUM ADMINISTRA- 
TION 89-90 (A.L.I. - A.B.A. 1980). 

21 O’Keeffe, II, 83 N.J. at 494, 416 A.2d at 870 (1980). The court relied upon Lopez v. 
Swyer, 62 N.J. 267, 300 A.2d 563 (1973), in which it was held that the burden of proof wili 
rest upon the party claiming the indulgence of the discovery rule. The court in Lopez listed 
the determinative factors as follows: ‘‘[T]he nature of the alleged injury, the availability of 
witnesses and written evidence, the length of time that has elapsed since the alleged wrong- 
doing, whether the delay has been to any extent deliberate or intentional, whether the delay 
may be said to have peculiarly or unusually prejudiced the defendant.”’ Id. at 276, 300 A.2d 
at 568. Following this rational, the court in O’Keeffe II put the burden of proof on the 
owner. ‘‘Under the discovery rule, the burden is on the owner as the one seeking the 
benefit, of the rule to establish facts that would justify deferring the beginning of the period 
limitations.’’ O’Keeffe II, 83 N.J. at 500, 416 A.2d at 873 (1980). 

22 Id. at 496, 416 A.2d at 871. 

23 Id. 
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longer be whether the possessor has met the tests of adverse possession, but 
whether the owner has acted with due diligence in purusing his or her per- 
sonal property.¢4 For example, under the discovery rule, if an artist diligent- 
ly seeks the recovery of a lost or stolen painting, but cannot find it or 
discover the identity of the possessor, the statute of limitations will not | 
begin to run. The rule permits an artist who uses reasonable efforts to report, 
investigate, and recovery a painting to preserve the rights of title and posses- 
sion.?5 


The majority opinion also argued that ‘‘the interplay between the 
statute of limitations as modified by the discovery rule and the Uniform 
Commercial Code should encourage good faith purchases from legitimate 
art dealers and discourage trafficking in stolen art without frustrating an 
artist’s ability to recover stolen art works.’’2¢ 

The court next took a step that was both unnecessary and unfor- 
tunate. It overruled Redmond and its progency ‘‘to the extent that they 
hold that the doctrine of adverse possession applies to chattels.’’2” Never- 
theless, the decision acknowledged that at the end of the statutory period 
title will vest in the possessor.2* The court affirmed the Appellate Divi- 
sion’s determination that subsequent transfers of the chattel are part of 
the continuous dispossession of the chattel from the original owner. The 
majority thus rejected ‘‘the alternative of treating subsequent transfers of 
a chattel as separate acts of conversion that would start the statute of 
limitations running anew’’ in favor of the original dispossessed owner, 
although the court did recognize that subsequent transfers of the chattel 
were relevant in the application of the discovery rule to the extent that 
they may frustrate the diligence of the owner seeking to recover his 
goods.?® The court adopted the doctrine of tacking; the accumulation of 
consecutive periods of possession by parties in privity with each other, 
with respect to the running of the statute of limitations.3° Two members 
of the court dissented. Justice Sullivan felt that no remand was necessary 
because the facts were not in dispute.*1 Justice Handler objected that the 





24 Id. 

25 Id. at 498, 416 A.2d at 872. 

16 Id. at 499, 416 A.2d at 873. 

27 Id. 

28 Id. at 500, 416 A.2d at 874. In essence, the court has changed the prerequisites to 
acquiring title to a chattel by adverse possession. Where it was formerly required that the 
adverse possession claimant demonstrate that his possession had been ‘“‘hostile, actual, visi- 
ble, exclusive and continuous,’’ the test has now shifted to focus on the owner’s conduct, 
and the burden is his, as well. The owner must now prove that he diligently sought to 
recover the chattel, and was unable to do so. In this respect the new rule favors owners. But 
as will be shown infra the title thus acquired is not the equivalent to that acquired by tradi- 
tional application of adverse possession. 

29 jd. at 503, 416 A.2d at 875. 

30 Id. 

31 Id. at 507, 416 A.2d at 877 (Sullivan, J., dissenting). 
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court should recognize a subsequent possession and transfer as a new 
cause of action rather than apply the discovery rule.?2 


ANALYSIS OF THE LEGAL FRAMEWORK 


The decision of the Supreme Court of New Jersey in O’Keeffe v. 
Snyder presents a third framework for resolving disputes between the 
owner and the present possessor of chattels. Formerly, two alternate 
views were propounded. According to the first approach each new 
possession constitutes a new tort for which an action in replevin may be 
brought. This is the view taken by Justice Handler’s dissent.’ The sec- 
ond approach holds that the statute of limitations in an action for 
replevin will not run until there has been a demand and refusal, at least 
where the possessor is a bona fide purchaser for value. This latter view is 
set forth in the New York case of Menzel v. List.34 Under either of these 
positions the right to bring an action would be barred if the present 
possessor can prove either, first the running of the statute of limitations 
on the owner’s claim against him, or second, that without regard to 
whether the statute has run on the most recent possession, the possessor 
has established a title by adverse possession through tacking. 

To the extent that the Appellate Division even suggested that the 
running of the statute of limitations and adverse possession are the same 
defense, prompting the Supreme Court to abolish adverse possession for 
chattels, the case is unfortunate. The doctrine of adverse possession has a 
place in the law and it is fairly widely recognized. Yet, the application of 
the discovery rule tends to do go hand in hand with the doctrine of tack- 
ing and the theory of the single tort of dispossession regardless of subse- 
quent transfers. Given the national characteristics of the movement of art 
works, the O’Keeffe discovery approach may be the most sensible one. 
Nevertheless, even with the adoption of the discovery rule, the abolition 
of adverse possession as applied to chattels is unnecessary.*5 The com- 
mon law heretofore has accommodated problems of title in the art world, 
but this new exposition of legal theory tends to weaken the effectiveness 
of traditional common law theories. 

The implications of O’Keeffe v. Snyder for the art world are the 
unsettling of titles which in the past would have ripened from applica- 
tion of adverse possession. Let us then evaluate the O’Keeffe decision in 
light of the basic legal considerations affecting transfers of art to see how 
the decision of the New Jersey Supreme Court will tend to protect the 
dispossessed at the expense of the bona fide purchaser. 





32 Id. at 508, 416 A.2d at 878 (Handler, J., dissenting). 

33 Td. 

34 400 Misc. 2d 300, 267 N.Y.S.2d 804 (1966), aff'd 28 A.D.2d 516, 279 N.Y.S.2d 608, 
rev’d on other grounds, 24 N.Y.2d 91, 246 N.E.2d 742, 298 N.Y.S.2d 979 (1969). 

35 See text accompanying notes 107-120 infra. 
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TRANSFERRING TITLE TO CHATTELS 


Art objects in the eyes of the law are items of tangible** personal 
property.37 The ownership of tangibles can be transferred in six ways. 


1. Gift: A delivery coupled with an intent by the donor that the donee 
receive the donor’s interest in the property.%® 

2. Sale: A sale is a form of contract, which is an agreement founded upon 
mutual detriment. In exchange for the property a price is to be paid.%9 

3. Bequest: A gift made in a last will and testament that becomes cperative 
upon the death of the testator.*° 

4. Levy: The power of a creditor to appropriate another’s property for the 
payment of a debt. A gift, sale and bequest are voluntary transactions but the 
levy is an involuntary transaction.‘ 

5. Abandonment: The absolute and intentional relinquishment of owner- 
ship without reference to any particular person. There cannot be an aban- 
donment in favor of a particular person; that transaction would be a gift. 
Abandoned property is to be distinguished from lost property, that is, prop- 
erty with which the owner has involuntarily parted, and from mislaid pro- 
perty, that is, property the owner voluntarily placed but has forgotted 
about. 42 

6. Adverse Possession: Property taken from an owner without right that 
becomes the property of the taker due to the passage of time and the failure 
of the owner to claim it.* 


Another transaction long familiar to museums is a bailment. A bail- 
ment is a delivery of property by one person, the owner/bailor, to 
another, the bailee, in trust, for the execution of a particular purpose.*4 In 
a bailment, an owner transfers his possession, but not his title. Loans of 
art objects are a well recognized form of bailment.45 Because the prob- 
lems that arise in art transactions generally involve abandonment, 
adverse possession, and the statute of limitations, this analysis must 
necessarily focus on these particular legal concepts. 





36 Tangible property, also known as ‘‘choses in possession,’’ are physical objects in 
the world, such as movables. BRown, THE LAW OF PERSONAL PROPERTY 11 n.1 (3d ed. 1975) 
{hereinafter cited as BRown]. 

37 Personal property, also known as ‘“‘chattels’’ or ‘‘choses,’’ is property that is not 
land. CHILDS, PPRINCIPLES OF THE LAW OF PERSONAL PROPERTY 3-4 (1914) [hereinafter cited as 
CHILDS]. 

38 Commissioner v. Duberstein, 363 U.S. 278 (1960) (common law gift is voluntary ex- 
ecuted transfer of property from one to another); see also 1971-9 I.R.B. 16. 

39 CHILDs at 170. 

40 Id. at 316-19.. 

41 Id. at 320-21. 

42 BROWN at 8. 

43 When an owner permits possession of property by another for a certain period, the 
adverse posessor takes title of the original owner. BROWN, supra note 36, at 33-34, 53. Ames, 
supra note 13, at 313. 

*4 Williston defines bailment as ‘‘rightful possession of goods by one who is not the 
owner.’’ 9 WILLISTON, LAW OF CONTRACTS 875 (1967). 

45 Coggs v. Bernard, 2 Ld. Raym. (KB) 909 (1703). 
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ABANDONMENT 


Abandoned property belongs to the finder.** Lost property,*” in con- 
trast belongs to the owner, but the finder, as a gratuitous bailee,** has a ti- 
tle against all but the true owner.*? A finder of lost property takes such ti- 
tle over and above that of the owner of the premises on which the lost 
property is found.*®° If the property has been mislaid, however, the owner 
of the premises has the right to possession over that of the finder and 
against the world, except for the true owner.®! A finder of mislaid proper- 
ty should deliver it to the owner of the premises where found and that 
person holds the property for the true owner as a gratuitous bailee.*2 

The owner of lost property retains title, but not possession.5? The 
owner of mislaid property retains title5¢ and is said to have constructive 
possession.5> Once property has been abandoned, however, the owner 
has divested himself of title and cannot reacquire title to the property ex- 
cept as a finder.5* Many states have abandoned or unclaimed property 
statutes by which such property is sold for the benefit of the state.5” 





46 Wyman v. Heulbert, 12 Ohio 81, 40 Am. Dec. 461 (1843); Ferguson v. Ray, 44 Ore. 
557, 77 P. 600 (1904); Kuykendali v. Fisher, 61 W. Va. 87, 56 S.E. 48 (1906). 

47 Lost property is defined as property ‘‘casually or involuntarily’’ left by an owner 
who does not know its whereabouts. Loucks v. Gallogly, 1 Misc. Rep. 22, 23 N.Y.S. 126 
(1892). 

48 Dougherty v. Posegate, 3 Iowa 88, (1856); Joy v. Crawford, 154 S.W. 357 (Tex. Civ. 
App. 1913). 

49 Armoy v. Delanisie, 1 Str. (KB) 505, 93 E.R. 664 (1722). 

50 Kalyvakis v. T.S.S. Olympia, 181 F. Supp. 32 (S.D.N.Y. 1960); McDonald v. 
Railway Express Agency, 89 Ga. App. 884, 81 S.E.2d 525 (1954). 

51 Misplaced goods are intentionally placed goods, but the owner forgets where he has 
placed them. McAvory v. Meeliva, 93 Mass. (11 Allen) 548, 87 Am. Dec. 773 (1866); Foster 
v. Fidelity Safe Deposit Co., 264 Mo. 89, 174 S.W. 376 (1915). 

52 See note 48 supra. 

53 See notes 47 and 48 supra. 

54 See note 50 supra. 

55 W. FRYER, READINGS ON PERSONAL PROPERTY 129 (3d ed. 1938) [hereinafter cited as 
FRYER]. 

56 See note 41 supra. 

57 Abandoned property statutes, however, such as the Uniform Disposition of 
Unclaimed Property Act (1954 and 1966) 8 UnirorM Laws ANNOTATED Rule 12:6:1 120 and 
73, often do not deal with tangibles in the hands of individuals or museums. For example, 
Section 9 of the Uniform Act deals, only with intangibles. For the reader’s convenience, the 
following list gives each state’s statute on abandoned property: Alabama, ALA. CODE § 
35-12-20 to 48 (1966 Act); Alaska, ALASKA STaT. § 45.010 et seq. (1962) (Non Uniform Act); 
Arizona, Ariz. Rev. STAT. ANN. § 44-351 to 378 (1954 Act); Arkansas, ARK. STAT. ANN. § 
50-620 to 647 (1966 Act); California, CaL. Civ. Proc. CopE § 1300 et seq. (Deering 1974); Col- 
orado, no general statute; Connecticut, Conn. Gen. STaT. ANN. § 50-1 et seq. (West 1978) 
(Non Uniform Act); Delaware, DeL. CopE ANN. tit. 12 § 1197-1211 (1979) (Non Uniform Act); 
District of Columbia, D.C. Cope ANN. § 42-201 et seq. (1981) (Non Uniform Act); Flordia, 
FLA. STAT. ANN. § 717.01 to .30 (West 1954 Act); Georgia, GA. Cope § 85-2001 to 2031 (1966 
Act); Hawaii, Hawat REV. Stat. § 523-1 to 30 (1966 Act); Idaho, IDAHO Cope § 14-501 to 532 
(1954 Act); Illinois, ILL. Rev. STAT. ch. 141, § 101 to 130 (1966 Act); Iowa, Iowa CoDE ANN. § 
556.1 to .29 (West 1966 Act) Kansas, KAN. STAT. ANN. § 58-3901 et seq. (1965) (Non Uniform 
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The law favors title,5* thus, the burden is on a finder to prove that the 
property has been abandoned.®* Mere non-use or lapse of time does not 
by itself prove an abandonment.®° Rather, a positive act by the former 
owner indicating an intent to abandon is required.*! 

Based on the foregoing principles, it should be clear that a museum 
will have a difficult time trying to prove that the average object deposited 
with it on ‘‘permanent loan’’ (i.e., a bailment for an indefinite period of 
time) has been abandoned simply because of the lapse of time, especially 
since there can be no abandonment in favor of a particular person.®? 


ADVERSE POSSESSION 


The doctrine of adverse possession is closely linked with another 
legal notion, namely, the statute of limitations,** which states that a 
lawsuit to vindicate an asserted right must be brought within a specified 
time after the alleged impairment of the right or the court cannot enter- 
tain the case.®4 Statutes of limitations vary in length from six months to 





Act); Kentucky, Ky. Rev. Stat. ANN. § 95.180 (Baldwin 1970) (Non Uniform Act); Loui- 
siana, La. Rev. STAT. ANN. § 9.151 to .182 (1966 Act); Maine, ME. Rev. Stat. ANN. § 1301 to 
65 (1966 Act); Maryland, Mp. CommerciAL Cope ANN. § 17-101 to 128 (1954 Act); 
Massachusetts, Mass. Gen.LAws ANN. ch. 200A § 1 et seq. (West 1958) (Non Uniform Act); 
Michigan, Micu. STAT. ANN. § 18.701 et seq. (1971) (Non Uniform Act); Minnestota, MINN. 
Stat. ANN. § 345.31 to .60 (1966 Act); Mississippi, No general statute; Missouri, Mo. ANN. 
StaT. § 447.010 et seq. (Vernon 1952) (Non Uniform Act); Montana, Mont. Rev. Copes ANN. 
§ 70-9-101 to 316 (1966 Act); Nebraska, Nes. Rev. STAT. § 69-1301 to 1379 (1966 Act); 
Nevada, Nev. REv. StTaT. § 1201 A.010 to .450 (1966 Act); New Hampshire, N.H. REv. Star. 
ANN. § 471-A:1 to 28 (1954 Act); New Jersey, No general statute; New Mexico, N.M. Star. 
ANN. § 7-8-1 to 34 (1966 Act); New York, N.Y. ABANDONED Property Law § 101 et seq. 
(McKinney) (Non Uniform Act); North Carolina, N.C. Gen. Star. tit. 3A § 116A-1 et seq. 
(1978) (Non Uniform Act); North Dakota, N.D. Cent. Cope § 47-30-01 to 28 (1966 Act); Ohio, 
No general statute; Oklahoma, OKLA. STAT. ANN. § 651 to 86 (1966 Act); Oregon, OR. REv. 
STAT. § 98.302 to 436 (1954 Act); Pennsylvania, Pa. Cons. Stat. ANN. § 1-1 to 30 (Purdon 
1958) (Non Uniform Act); Rhode Island, R. I. Gen. Laws § 33-21-11 to 40 (1966 Act); South 
Carolina, S.C. Cope § 27-17-10 to 360 (1966 Act); South Dakota, S.D. Comp. Laws § 
45-41A-1 to 52 (1966 Act); Tennessee, TENN. CODE ANN. § 64-2901 to 2932 (1966 Act); 
Texas, No general statute; Utah, UTAH Cope ANN. § 78-44-1 to 28 (1954 Act); Vermont, VT. 
StaT. ANN. § 1208 to 37 (1954 Act); Virginia, VA. Cope § 55-210.1 to .29 (1954 Act); 
Washington, Wash. Rev. CoDE ANN. § 63.28.0670 to .920 (1954 Act); West Virginia, W. Va. 
Cope. § 36-8-1 to 31 (1954 Act); Wisconsin, Wis. STAT. ANN. § 177.01 to .30 (1966 Act); 
Wyoming, no general statute for motor vehicles however, see Wyo. STaT. ANN. tit. 31 § 
14-101 et seq. (1977) (Non Uniform Act). 

58 Whitman v. Muskegon Co., 152 Mich. 645 (1908). 

59 Julian v. Hossier Co., 78 Ind. 408 (1881). 

60 Messersmith v. Mayor & Common Council of Riverdale, 223 Md. 323, 164 A. 2d 
523; (1960). 

61 Id. 

62 Oxford Orphanage v. Kittrell, 223 N.C. 427, 27 S.E.2d 119 (1944). 

63 See text accompanying notes 77-87 infra. 

64 Durst v. Durst, 225 Md. 175, 169 A.2d 755 (1961). One of the first statute of limita- 
tions for personal property provided ‘‘all actions of trespass, detinue, action for trover and 
replevin for taking of goods and cattle—shall be commenced and sued—within six years 
next after the cause of such action or suit.’’ 21 Ja. I, c. 16, (1623). 
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twenty years depending upon the type of action and the jurisdiction.® It 
should initially be noted that the statute of limitations which is applied 
to bar an action for conversion or replevin is usually that of the forum 
where the action is pending and not that of the place of commission of 
the wrong for which suit is filed.** This should be contrasted to using the 
statute of limitations to establish adverse possession; in such cases the 
statute of the forum in which title has been transferred controls.®’ 

Adverse possession, then is the name given to the means of acquir- 
ing title due to the running of the statute of limitations, provided certain 
other factors are present.®* A thief can never acquire title by reason of his 
theft, but can acquire title by reason of the running of the statute of 
limitations and the application of the standards of the doctrine of adverse 
possession. ® 

Historically, the following four elements of adverse possession must 
be present before the statute of limitations begins to run. First, the 
possession should be under a claim of right, or hostile, or adverse to the 
rights of the true owner. Mere possession without assertion of title is in- 
sufficient.”° Second, the possession should be visible or notorious, that 
is, the fact of possession must be known to the world or at least to those 
who are reasonably alert.”1 Third, the possession should be actual and 
exclusive, that is, the one claiming title by adverse possession should be 
able to demonstrate that he has possession in fact and is not sharing it 
with the true owner.’? Last, the possession should be continuous and 
uninterrupted, that is, while successive possessors may ‘‘tack’’ their 
holding periods together to add up the statutory period of limitations, 





65 See CuILDs §§ 304-19. 

66 Walsh v. Moyer, 111 U.S. 31 (1884); M’Ciltny v. Silliman, 3 Pet 270 (1830); Town- 
send v. Jemison, 9 How 40 (1850). 

67 Shelby v. Guy, 24 U.S. (11 Cranch) 361 (1826); Thibodeau v. Levasslaur, 38 Me. 
362 (1853); Home Life Ins. Co. v. Elwell, 111 Mich. 689, 70 N.W. 334 (1897). The court in 
O’Keeffe II noted the trend toward not applying the forum statute in those cases where 
another jurisdiction has a closer connection to the case. 83 N.J. at, 490, 416 A.2d at, 868 
(1980). 

68 See BROWN, supra note 36, at 33-34. The early cases recognizing adverse possession 
in chatteis are collected in 2 C.J. Adverse Possession § 647, at 287. See also Ames, supra 
note 13. 

69 See Annot., 79 A.L.R.3d 847 (1977). 

70 Rabinoff v. United States, 329 F. Supp. 830 (S.D.N.Y. 1971); Wilcox v. St. Mary’s 
Univ. of San Antonio, Inc., 497 S.W.2d 782 (Tex. Civ. App. 1973) (university archives held 
to be sufficiently hostile to qualify as adverse possession). See also Bufano v. City of San 
Francisco, 223 Cal. App. 2d 61, 43 Cal. Rptr. 223 (1965) (hostility lacking in city’s posses- 
sion of artist’s sculpture). 

71 Fears v. Sykes, 35 Miss. 633 (1858). This is the major problem with adverse posses- 
sion of smaller chattels. Even the appellate division in O’Keeffee I had problems with 
‘Country Club Nisplay”’ of jewelry as not being sufficiently open. 170 N.J. Super. 75, 85-6, 
405 A.2d 840, 845. But see United States v. One Stradivarius Kieserwetter Violin, 197 F. 
157 (2d Cir. 1912) (violin for which customs not paid was not concealed when left on 
owner’s library table). 

72 New York-Kentucky Oil & Gas Co. v. Miller, 187 Ky. 742, 220 S.W. 535 (1920). 
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each such possessor must hold continuously and not transfer the proper- 
ty back to the true owner for an period of time.” 

After the statutory period of time has run, the possessor who has 
complied with the foregoing elements will have acquired title by adverse 
possession, which title is good against the world. The problem for the 
thief is how to start the statute of limitations running without getting ar- 
rested. The problem for the owner is how to prevent the statute of limita- 
tions from beginning to run at all. Actions by the thief that proclaim the 
theft to the owner will start the statute of limitations, and actions by the 
owner to proclaim the theft make it more difficult for the thief to transfer 
to a purchaser who can reasonably be deemed innocent.”4 

Although adverse possession requires something more than the mere 
running of the statute of limitations, namely proof of the four elements, 
from one perspective it is simply the other side of the coin, because the ti- 
tle to property must rest somewhere.’5 If the owner is barred by the statute 
from suing the thief, the thief would appear to have a functional title,”® 
but there is a latent problem with this title which the O’Keeffe holding 
tends to exacerbate. 


THE STATUTE OF LIMITATIONS 


Traditionally, the statute of limitations will run on an action for con- 
version or replevin from the time all the elements of the tort of conver- 
sion have taken place.’” Because of the fiction of early common law of a 
losing of the chattel and its subsequent finding,’* the statute often does 
not run until there has been a refusal to return the goods on demand or its 
equivalent.79 

In the context of a theft, the general rule has been that the statute of 





73 See BROWN, supra note 36, at 38. 

74 See Annot., 79 A.L.R.3d 847 (1977). 

78 This was the approach of the Appellate Division in O’Keeffe I, but as will be shown, 
there is one major difference—whether the plaintiff or the world is barred. See text accom- 
panying notes 107-120 infra. 

76 There is a long history behind the notion that the thief has an interest in property. 
See FRYER, supra note 55, at 550; Ames, supra note 13; Comment, 32 YALE L. REv. 497 
(1923). 

77 Bufano v. City of San Francisco, 233 Cal. App. 2d 61, 43 Cal. Rptr. 223 (1965). 

78 The tort of conversion had its genesis in the old common law action of trover. 
Trover originally developed to provide a remedy in cases in which the finder of lost goods 
did not return them. W. Prosser, LAw oF Torts 79 (4th ed. 1971). Eventually, the allegations 
of losing the goods and of finding them because merely a fiction. See Gumbeleton v. Graf- 
ton, 78 Eng. Rep. 1011 (1600); Rinaston v. Moore, 79 Eng. Rep. 678 (1626), RESTATEMENT 
(SECOND) OF TorTS § 222A, comments a and b (1965), generally defines a conversion ‘‘as an 
exercise of the defendant’s dominion or control over the chattel, as distinquished from a 
mere interference with the chattel itself, or with the possession of it.’’ The gist of the tort of 
conversion lies not in the fact of the defendant’s possession, for he might be lawfully in 
possession as a finder, but in the defendant’s wrongful appropriation, i.e., conversion of the 
property to his own use and purpose. Perry, COMMON-LAW PLEADING, 90 (1897). 

7° Schroeder v. Jahns, 27 Cal. 274 (1865). 
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limitations begins to run from the time of the theft®° unless the thief con- 
ceals his possession, in which case the statue of limitations will not run 
at all.*1 It has been held in some cases, however, that the statute of limita- 
tions will not run until the owner has a reasonable opportunity of know- 
ing the property’s whereabouts and asserting his title.®? 

The statute of limitations will usually run against an innocent pur- 
chaser from a thief from the date of purchase.*? A conversion by a bailor, 
in contrast, will not start the statute to run until a demand for return is 
made, if the bailment is for an indefinite time, * or until the bailee refuses 
to redeliver, if the bailment is for a fixed time.*5 Since a bailee is estopped 
to deny the bailor’s title, the facts of the bailee’s conversion®* or adverse 
claim®” must be brought to the bailor’s attention before the statute of 
limitations will begin to run. 

In many fields of law the statute of limitations is said to run from the 
date of the wrong, absent fraud or concealment.®* A growing number of 
jurisdictions, however, have applied the discovery rule to various types 
of tort actions. The discovery doctrine states that the statute of limitations 
will not begin to run until the plaintiff discovers his loss, or, in the 
reasonable excerise of due diligence, should have discovered his loss.*® 


THE IMPACT OF O’KEEFFE ON ART TRANSACTIONS 


With the foregoing principles in mind, there are three recurring 
problems in art transactions which attorneys whose clients have 
museums or galleries should be aware will be affected by the decision in 
O’Keeffe v. Snyder: first, ownership of objects on ‘‘permanent loan’’, that 
is, art works indefinitely deposited with a museum; second, the rights of 
a bona fide purchaser for value; and last, the rights of opposing claimants 
to stolen works that reappear on the scene only after many years. Cases 
that discuss these questions in the context of when the statute of limita- 
tions begins to run against a bailee, a thief, or a bona fide purchaser for 
value, and when any of the three may claim title through adverse posses- 
sion are numerous; they are rarely well-reasoned or convincing.%° 





80 Reynolds v. Bagwell, 200 Okla. 550, 198 P.2d 215 (1948). 

81 Id. See also Lightfoot v. Davis, 198 N.Y. 261, 91 N.E. 582 (1910). 

82 Gatlin v. Vaut, 16 Indian Terr., 91 S.W. 38 (1905); Vaut v. Gatlin 31, Okla. 394, 120 
P. 273 (1911). 

83 Commercial Union Ins. Co. v. Connolly, 183 Minn. 1, 235 N.W. 634 (1931). 

84 Parker v. Gaines, 11 S.W. 693 (Ark. 1889); Ponce v. McElvy, 47 Cal. 154 (1873); 
Louisville Bank v. Gray, 84 Ky. 565 (1886); Annot., 57 A.L.R.2d 1044 (1958). 

85 Schupp v. Taendler, 154 F.2d 849 (D.C. Cir. 1946). 

6 Lightfoot v. Davis, 198 N.Y. 261, 91 N.E. 582 (1910). 

87 Marr v. Kubel, 15 D.C. (4 Mackey) 577, 581 (1886). 

88 See CHILDS, supra note 37, at 395-403. 

89 See note 81 supra. 

90 F.g., California, Rose v. Dunk-Harbinson Co., 7 Cal. App. 2d 502, 46 P.2d 242 
(1935); City of Los Angeles v. City of San Franciso, 14 Cal. 3d 199, 537 P.2d 1250 (1975) 
(statute of limitations for conversion runs from taking); Illinois, Himoff Machine Co. v. H & 
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**PERMANENT LOAN’’ 


The O’Keeffe decision should not have a great impact on the ‘‘perma- 
nent loan’’ problem. As previously demonstrated, it is well established 
that a bailee for an indefinite time must take some action inconsistent 
with the terms of the bailment in order to gain title by adverse possession 
or to bar return of an art object by the running of the statute of limita- 
tions. This action must either be communicated to the bailor or be such 
that a reasonable person would understand that the bailee is claiming ti- 
tle or otherwise committing an act of conversion.®! Because the statute of 
limitations does not start to run on the making of a permanent loan, it 
makes no difference if the discovery rule is substituted for the doctrine of 
adverse possession. Quite simply, there is nothing to discover. In those 
rare cases where the bailee museum actually converts an art object or 
where there has been a gift that the heirs of the donor seek to defeat, 
adverse possession is advantageous to the bailee museum. Under adverse 
possession, the museum can start the statute running by displaying the 
object with a claim of ownership. No substantive change should occur 
under the discovery rule, however, because under the discovery rule the 
same open display by the bailee that would trigger the beginning of 
adverse possession should also trigger the running of the statute of 
limitations. Perhaps the O’Keeffe case is helpful to the bailee museum in 
one sense. Under the traditional standards of adverse possession the 
burden of proof rested upon the bailee, whereas under the discovery rule 
the burden is shifted to the bailor. The bailor must prove that he is entitl- 
ed to the benefit of the new rule.®2 





W Motor Sales, 256 F.2d 769 (7th Cir. 1958) (subsequent transfer is not new conversion); 
Marathon Oil Co. v. Heath, 358 F.2d 34 (7th Cir. 1966); New York, Allen v. Mille, 17 Wend. 
202 (N.Y. 1837) (by implication); Man Radio & Electricals, Ltd. v. Von Cseh, 12 Misc. 2d 
435, 175 N.Y.S.2d 458 (1958), aff'd, 9 A.D.2d 650, 192 N.Y.S.2d 476 (1959) (on date of theft 
absent fraud or concealment); Menzel v. List, 40 Misc. 2d 510, 267 N.Y.S.2d 804 (1966); 
aff'd 28 A.D.2d 516, 279 N.Y.S.2d 608 (1967) (third party claim), rev’d on other grounds, 24 
N.Y.2d 91, 246 N.E.2d 742, 298 N.Y.S.2d 979 (1969) (on demand and refusal); Penn- 
sylvania, American Automobile Ins. Companies v. Rosamillia, 25 Pa. D. & C.2d 264 (Nor- 
thampton C.P. 1961) (if concealment statute runs on discovery, otherwise on conversion); 
Texas, Luter v. Hutchinson, 30 Tex. Civ. App. 511, 70 S.W. 1013 (1902) (in favor of inno- 
cent purchaser on date of acquisition). 

1 ‘*The running of the statutory period begins when the person in possession asserts a 
claim of ownership and brings notice of that claim to the attention of the person who owns 
the personal property.’’ Wilcox v. St. Mary’s Univ. of San Antonio, Inc., 497 S.W.2d 782, 
786 (Tex. Civ. App. 1973). See text accompanying notes 84-87 supra. 

With regard to the ‘‘knew or should have known standard,”’ the court in Wilcox stated: 
‘‘More than the subjective mental processes of appellants is required to toll the statute. A 
party seeking to escape the operation of the statute must have his conduct tested by the ob- 
jective standard of an ordinary prudent person.’’ Id. at 787-88. Cases are collected in 
Annot., 57 A.L.R.2d 1044 (1958). 

82 Some bailees can get into difficult problems when bringing a form of quiet title ac- 
tion based on adverse possession claims. In DeBlanc v. Louisiana, No. 79-13404 (Parish of 
Orleans, La. Apr. 18, 1980), the court commented as follows: 

I understand Counsel’s position, you know, being an Assistant Attorney General 
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BONA FIDE PURCHASERS 


Section 2-403 of the Uniform Commercial Code permits a good faith 
purchaser for value to acquire good title in two situations: first, from a 
seller with a voidable title, and second, from a seller to whom the owner 
has entrusted the goods but who has no right to sell them, if the seller is a 
merchant in the goods and he sells to the buyer in the ordinary course of 
business. 

The key to understanding the limitation imposed in the first situa- 
tion is found in the word ‘‘voidable.’’ One with a void title, that is, a 
thief, cannot give a purchaser a good title.** Thus, an art dealer who buys 
from a thief cannot pass title to a purchaser.°5 The ‘‘voidable”’ title to 





representing the Departments of the State as such, but to me, the Museum’s posi- 

tion is totally unintelligible. I find it almost impossible to even understand their 

attitude or approach unless they have some documentation to show ownership, 

and ina situation such as this, when they take a loan, then refuse to give it back, I 

think they’re destroying themselves because if I had anything on loan there now, 

I'd take it back immediately for fear that in the future, I’d end up in litigation for 

this sort of attitude. 

In the Estate of Theresa Davis McCagg, No. 43,006 (Super. Ct., Probate Div. May 28, 
1981) (appeal pending), Theresa Davis McCagg lent two paintings to the Smithsonian In- 
stitution in 1917 which were not inventoried in her estate when she died in 1932. Forty- 
nine years later her administrator made demand for their return which was refused upon the 
grounds that the three year statute of limitations had run either since her death in 1932 or in 
1933 upon approval of the final account. The court determined that the statute of limitations 
had not run, stating; 

The court is satisfied that the relationship of the decedent and the museum, 

and successively, that between the estate and the museum, was one of bailment; 

that the demand for return of the paintings was made within a reasonable time 

after the Administrator, c.t.a.d.b.n., became aware of them as claimed assets of 

the estate and of their location, and that limitations on actions to recover their 

return operate from the time of the demand therefor and the refusal thereof. 

The court was evidently satisfied that the death of the bailor did not terminate the bail- 
ment because the loan was for an indefinite term and the Smithsonian carried the paintings 
as loans up until the institution of suit for their recovery. Query, if the bailment had ter- 
minated upon the death of the bailor could the administrator have shown eligibility for the 
application of the discovery rule? Would such a scenario be of benefit to a similarly situated 
museum? 

93 U.C.C. § 2-403. 

94 W. HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNIFORM COMMERICAL CODE 203 
(1964). See also C. Bunn, H. SNEAD & R. SPEIDEL, AN INTRODUCTION TO THE UNIFORM COMMER- 
CIAL CoDE 131 (1964). 

85 Arrest in Philadelphia Trims 17 Paintings From Sotheby Sale, The Art Newsletter, 
No. 5 (Oct. 30, 1979). See also Lieber v. Mohawk Arms, Inc., 64 Misc. 2d 206, 315 N.Y.S.2d 
510 (1970). 


In the Lieber case, the following facts were adduced. Mr. Lieber, among the first soliders of 
the American Army to occupy Munich, Germany, in 1945, removed several items from 
Adolph Hitler’s apartment, including his uniform jacket and cap, and some of his decora- 
tions and personal jewelry. Upon Lieber’s return with this plunder of Louisiana, the 
newspapers published stories and pictures of his collection. In October 1945, he was the 
subject of a feature story in the Lousiana State University Alumni News. The articles were 
also occasionally displayed to the public. 
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which the U.C.C. refers is acquired when, for example, a check is 
dishonored. It is not clear whether a museum that sells a painting to a 
dealer after improper deaccessioning of the work would convey a 
voidable title such that the subsequent sale by an auction house would 
pass a Clear title free of the attorney general.°* The simple expedient for 
museums in this situation is to deal with reputable dealers and draft a 
legally sound agreement for the sale.” 

The second part of Section 2-403 addresses the issue of goods en- 
trusted to a merchant who then sells the goods to a buyer. In Porter v. 
Wertz, for example, the owner sued for the return of his painting which 
had been sold and delivered to Venezuela. [The defendants claimed to 
be dealers.] The intermediate appellate court determined that the pur- 
chaser who does not make reasonable inquiry regarding the provenance 
of an art work does not meet the U.C.C.’s requirements for commercial 
good faith. He will not be permitted to rely on the protection afforded by 
Section 2-403 to defeat the claims of the owner.°* The Court of Appeals, 





In 1968, Mr. Lieber’s chauffeur stole the collection and sold it to a New York dealer, who in 
turn sold it to Mohawk Arms, Inc., who purchased in good faith. Through collector’s 
circles, Mr. Lieber discovered Mohawk’s possession and demanded the return of his collec- 
tion. His demand was refused on the grounds that the collection properly belonged to the 
occupational military authority and/or the Bavarian government. The court awarded posses- 
sion to Mr. Lieber on grounds that: 

First, Mr. Lieber’s title was superior to that of Mohawk Arms, Inc. and it was no 
defense that the plaintiff ’s title may be voidable. The proper remedy for the defendant is to 
bring in whomever defendant believes has a better title. 

Second, since Mohawk’s claim was through a thief, despite its good faith, it acquired 
no title. 

Last, Mr. Lieber’s possession was unquestioned since 1945 and he benefits from a Loui- 
siana ten year adverse possession statute. 

86 Perhaps it is for this reason that courts have issued injunctions preventing certain 
museum auction sales. See Judge Restrains Auction of Simon’s Great Museum Caper, For- 
TUNE 78, (Aug. 25, 1980); N.Y. Times, May 17, 1980, at A14. The preliminary injunction 
was dissolved in the Fall of 1981. See Rowan v. Pasadena Art Museum, No. C 322817 
(Super Ct. of Cal. for LA). An appeal is pending. 

87 Current wisdom suggests such agreement: should contain a condition precedent 
that the sale be subject to the approval of the state attorney general. 

88 Porter v. Wertz, 68 A.D.2d 141, 416 N.Y.S.2d 254 (1979), aff’d, 53 N.Y.2d 696, 421 
N.E.2d 500 (1981). The owner, Porter, lent a painting by Utrillo, ‘‘Chateau de Leon-sur- 
Mer,’’ to Von Maker pending Von Maker’s decision to buy it. Von Maker held himself out as 
Wertz. Porter had previously sold on time a work by Childe Hassam to Von Maker as Wertz. 
Upon Von Maker’s default the attorneys prepared an agreement wherein Von Maker recited 
that the Utrillo was on consignment with Von Maker’s client, who would pay or return the 
painting in ninety days. Title to the Utrillo remained in Porter. Acuatlly, Von Maker had 
already used the real Wertz to sell the Utrillo painting through Feigen to Brenner. Von 
Maker had made the work known to Feigen through Sloan and Lipinsky. The Intermediate 
Appellate Court found that Feigen was not a buyer in the ordinary course of business, 
U.C.C. § 1-201(9), because Wertz was not a dealer, but a delicatessen employee, and that 
Feigen lacked good faith, U.C.C. § 2-103(1)(b}. Good faith requires honesty in fact and the 
observance of reasonable commercial standards of fair dealing in the trade, which cannot be 
interpreted to countenance indifference to the provenance of an art work. The court also 
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however, did not reach this issue when affirming the decision of the Ap- 
pellate Division. 

In those situations where the bona fide purchaser loses the work to 
the owner either because the statute of limitations has not run or because 
the requirements of adverse possession have not been met, the purchaser 
should nevertheless, have a claim against his seller for breach of warran- 
ty of title under the Uniform Commercial Code.% 





noted that Porter had not ever given his work to Von Maker for sale. Even if Wertz and Von 
Maker were to be merged in identity, Feigen was not a purchaser in good faith from one 
with a voidable title because Feigen never made inquiry to Wertz’s authority. Finally, the 
court remarked, ‘‘Indeed, commercial indifference to ownership or the right to sell 
facilitates traffic in stolen works of art. Commercial indifference diminishes the integrity 
and increases the culpability of the apathetic merchant.’’ 68 A.D.2d 141, 149, 416 N.Y.S.2d 
254, 259 (1979). 
The Court of Appeals affirmed on the grounds that since the real Wertz was not an art dealer 
and Feigen was not duped by Von Maker into believing the real Wertz was an art dealer, 
U.C.C. § 2-403(2) is inapplicable because; first, Porter did not entrust his painting to the real 
Wertz; second, the real Wertz was not an art merchant; and last, the real Wertz did not deal 
in goods of the kind involved in the case. The Court of Appeals thus did not reach the ques- 
tion of whether Feigen exercised good faith and observed commercially reasonable stan- 
dards by not making inquiry of Wertz concerning the painting’s provenance. It should be 
noted that both the New York Attorney General and the Art Dealers Association of America 
Inc., each as amicus, argued both sides of the question. 

99 U.C.C. § 2-312(1). ‘‘[T]here is in a contract for sale a warranty by the seller that (a) 
the title conveyed shall be good, and its transfer rightful . . . .’’ Id. The warranty can be 
modified by specific language. Id. 


A cause of action for breach accrues when the breach occurs, U.C.C. § 2-725(2), which in 
Menzel v. List allowed the purchaser upon delivery of the Chagall ‘‘Le Paysan a L’echelle”’ 
to receive in damages the present value ($22,500), rather than the purchase price ($4,000). 
400 Misc. 2d 300, 267. N.Y.S.2d 804 (1966), aff'd, 28 A.D.2d 516, 279 N.Y.S.2d 608, rev’d 
on other grounds, 24 N.Y.2d 91, 246 N.E.2d 742, 298 N.Y.S.2d 979 (1969). 

In the recent case of Jeanneret v. Vichey, No. 77 Civ. 3401, (S.D.N.Y. 1982), the pur- 
chaser sued her vendor for breach of warranty of title, even though the third party’s claim to 
the painting she had purchased was inchoate at the time of suit. In this case, an art dealer 
purchased a Matisse painting from an Italian national. Shortly thereafter, the Italian govern- 
ment asserted that the painting had been improperly exported, whereupon the dealer sued 
her vendor for breach of contract and breach of implied warranty of title. She alleged that a 
cloud over the rights to the painting had been raised. At trial it was established that the 
Italian government had initiated criminal proceedings against defendants because of the ex- 
port of the painting, and that the Italian government definately wanted the painting back. 


Defendants were found liable for breach of contract and breach of implied warranty of title. 
The court held that the warranty of title was breached when the plaintiff became aware of a 
claim on title by a third party. It held that the purpose of §2-312 of New York’s Uniform 
Commerical Code is to ensure that a buyer will not be exposed to a lawsuit in order to pro- 
tect his title. The court stated that ‘‘the implied warranty of title is breached when the buyer 
is faced with a claim on title, whether valid or invalid, by a third party.”’ 


The jury awarded the dealer $1.6 million in damages. The judge has granted the defen- 
dants’ motion for a new trial limited to the question of damages, unless the plaintiff accepts 
a remittitor for $750,000.00, thereby reducing the jury’s verdict in her favor to $938,000.00. 
The plaintiff is thought to be likely to accept this award. The court based the amount of 
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In any event, there is only one instance in which the O’Keeffe case 
will significantly affect the application of Section 2-403. On the one 
hand, assuming the original theft and O’Keeffe’s entitlement to the 
discovery rule, which, let us not forget, she would have had to prove to 
the court (without benefit of a jury) had the case not been settled, Frank 
did not have a voidable title to pass to Snyder; his title was void. If 
Snyder had been entrusted with the work by Frank and sold the work to 
another, that person could have, at best, defeated only Frank’s title. If 
O’Keeffe were not entitled to the benefit of the discovery rule, on the 
other hand, then by reason of the running of the statute of limitations 
Frank would have had an indefeasible title and Snyder would not need 
the assistance of U.C.C. Section 3-403 to defeat O’Keeffe’s claim. 

Assuming, however, that O’Keefe originally entrusted her work to 
Stieglitz as a merchant dealing in her kind of art works, and Stieglitz 
then sold the works to Frank, such a sale would have extinguished 
O’Keeffe’s title under Section 2-403. 

One negative effect of the O’Keeffe decision on the bona fide pur- 
chaser is that it deprives this purchaser of an opportunity to improve his 
title by adverse possession. The O’Keeffe court obviously believed that 
the purchaser’s entitlement to protection should stem from the U.C.C. 
only; that is, a purchaser taking from a disreputable dealer should not be 
encouraged to make the purchase by the possibility of improving his title 
by subsequent adverse possession. The court confined such a purchaser 
to the protection afforded by Section 2-403, requiring him to make the 
kind of inquiry outlined by the Appellate Division in Porter v. Wertz 1° 
before he can be a good faith purchaser. For example, if Snyder had in- 
quired of Frank regarding provenance, he would have learned of the 
Frank family’s continued possession from 1941 until 1973. Such an in- 
vestigation would probably have been sufficient to establish Snyder’s 
standing as a good faith purchaser. It would, therefore, have been 
unreasonable to require Snyder to have checked with O’Keeffe in order to 
establish his good faith’®: since the Franks allegedly had a provenance of 
some dignity. 





damages awarded on the present value of the painting, ($750,000), plus expenses 
($188,000). ‘‘The buyer, after establishing a breach of warranty, is entitled to damages that 
reflect what the buyer actually lost—the value of the property at the time of trial.’’ (The 
dealer had originally purchased the painting for $230,000.00 in 1973.) 


Expenses were awarded because this dispute had prevented her from selling the painting 
for years, because of lost business income due to emotional strain associated with defen- 
dant’s conduct, and because her reputation as an art dealer had been damaged. 

100 See note 98 supra. 

101 The allegation of the Frank family’s continued possession from 1941 was not set 
forth in the Appellate Division decision, but it appeared in the Supreme Court opinion. The 
allegation led this author to suggest, ‘‘If the object is a work of a living artist, it may be that 
no one can be an innocent purchaser from a seller who lacks provenance without at least 
calling the artist;’’ Ward, Adverse Possession of Loaned and Stolen Objects; Is Possession 
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Of course, when buying a work of art created after January 1, 1978, a 
purchaser will want to check with the artist to determine who holds the 
copyright to the work. Under the new copyright law, the copyright re- 
mains with the artist unless specifically transferred.1° In this regard the 
O’Keeffe majority’s reference to copyright problems is interesting.1°? In 
order to establish adverse possession, the possessor must hold the work 
visibly. Presumably, this means public display. Under the new copyright 
law, public display of a work of art by one who is not the owner or a bor- 
rower from the owner and who does not have a license or transfer of 
copyright from the owner of the copyright is an act of infringement’ for 
which statutory damages of $250.00 to $10,000.00 may be awarded. 15 
The court’s decision to abolish the old standards of adverse possession 
will save the purchaser from the dilemma of seeking to perfect a title by 
open and notorious display only to run the risk of a claim for copyright 
infringement. 

The O’Keeffe decision properly avoided a decision based on U.C.C. 
Section 2-403 or the copyright law. It is hard to imagine how Frank 
would have had merely a voidable title, and under the old law the copy- 
right presumably passed with the transfer. 1°6 


STOLEN WORKS 


The real significance of the O’Keeffe case lies in the protocol that the 
decision effects with respect to the third problem cited, that of stolen 
works which do not reappear on the scene for years and which when they 
do reappear, are held by seemingly innocent ‘‘finders’’ or. ‘‘purchasers.”’ 
The Supreme Court of New Jersey in abolishing the doctrine of adverse 
possession by which the possessor may, by reason of his own action, 
defeat all claims but his own, and substituting only the bar of limitations 
to the plaintiff ’s claim, albeit with a proviso for tacking, diminished the 
protection available to a possessor when the true owner has slept on his 
rights. Conversely, the court placed the responsibility of ownership 
where it beliongs—on the owner to protect his interests. Let us examine 





still 9/10th of the Law? LEGAL PROBLEMS OF MUSEUM ADMINISTRATION 83, 96, (AMERICAN LAW 
INSTITUTE-AMERICAN BAR ASSOCIATION 1980), noted in O’Keeffe II, 83 N.J. 478, 511, 416 A.2d 
862, 885 (1980) (dissenting opinion). 

102 17 U.S.C. §§ 202, 204(a), 301. See Ward, Copyright In Museum Collections: An 
Overview of Some of the Problems, 7 J. CoLL. & U.L. 297, 301-02 (1981). 

103 Q’Keeffe II, 83 N.J. at 505, 416 A.2d at 876. 

104 17 U.S.C. §§ 106(5), 109 (1976). See Burwood Prod. Co. v. Marsel Mirror & Glass 
Prod. Inc., 468 F. Supp. 1215 (N.D. Ill. 1979); Ward, supra note 10d. 

105 17 U.S.C. § 504(c) (1976). The statute of limitations for copyright infringement is 
three years. Id. § 507(b). See also Annot., 13 A.L.R. FED. 922 (1972). 

106 Pushman v. New York Graphic Soc’y, Inc., 287 N.Y. 302, 39 N.E.2d 249 (1942). 
The matter is not free from doubt because New York passed an act to reverse the 
‘‘Pushman’’ presumption. N.Y. Gen. Bus. L. Act 12-E (McKinney 1968). Nevertheless ac- 
cording to the facts there was only one public display of the work for which a court should 
not be unduly sympathetic. 
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how this works, and expose the reason why the discovery rule is a rea- 
sonable alternative but abolition of adverse possession is not. 

As suggested, above, heretofore there have been two approaches to 
the problem of when the statute of limitations begins to run and the 
period of adverse possession may begin (provided all elements are pre- 
sent); namely, upon the commission of the wrong, or upon actual notice 
to the owner. Some relief from the ‘‘commission of the wrong’’ approach 
was available for the owner through the theory that a second conversion 
constitutes an independent wrong?” and the statute of limitations on the 
second act begins to run at the time of its commission.1°* The second ap- 
proach, The New York rule of demand and refusal expounded in Menzel 
v. List,1°9 rests upon the holding of Gillet v. Roberts.11° Gillet was decided 
on the basis of fairness to the purchaser. Simply put, the buyer should 
have an opportunity to avoid the commission of a wrong. The New York 
rule, therefore, is not applicable when it is clear that the purchaser is 
aware of the plaintiff ’s assertion of rights.111 

The problem generated by the adoption of this new, third approach, 
that of the discovery rule, and the rejection of the elements of adverse 
possession, centers on the need for repose. Dean Ames in his authorita- 
tive work, The Disseisin of Chattels, posited a number of situations in- 
volving A the owner, B the disseisor and C a third person taking from B, 
either consensually or tortiously. He suggested that if the statute is twen- 
ty years and B disseises A and occupies for ten years and then conveys to 
C, A can sue B or C during the twenty year period. A does not have 
another additional ten years to sue C, however, because, although C’s 
taking is wrong as to A, C may tack his holding period onto B’s.112 He ex- 
plained the horrible possibility if tacking were not permitted: 


If a converter were to sell the chattel, five years after its conversion, to one 
ignorant of the seller’s tort, the dispossessed owner’s right to recover the 
chattel from the purchaser would continue five years longer than his right to 
recover from the converter would have lasted, if there had been no sale. In 





107 United States v. Fleming, 69 F. Supp. 252 (N.D. Iowa 1946). 

108 Annot., 79 A.L.R.3d 847, 855 (1977). 

109 40 Misc. 2d 300, 267 N.Y.S.2d 804 (1969). 

110 57 N.Y. 28, 34 (1874). The court in Gillet stated the rationale for the rule that the 
statute would not run on conversion by an innocent purchaser until demand and refusal as 
follows: The rule is a reasonable and just one, that an innocent purchaser of personal prop- 
erty from a wrong-doer shall first be informed of the defect in his title, and shall have an op- 
portunity to deliver the property to the true owner, before he shall be made liable as a tort- 
feasor for a wrongful conversion. 

Id. Accord, Parker v. Middlebrook, 24 Conn. 207 (1855); Burckhalter v. Mitchell, 27 
S.C. 240, 3 S.E. 225 (1887). Contra, RESTATEMENT (SECOND) OF TorTs § 229 (1979). For a fur- 
ther criticism of the doctrine see The Recovery of Stolen Art: of Paintings, Statutes, and 
Statutes of Limitations, 27 U.C.L.A. L. Rev. 1122 (1980). 

111 Employers’ Fire Ins. Co. v. Cotten, 245 N.Y. 102, 156 N.E. 629 (1927). 

112 Ames, supra note 13, at 322-23. 
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other words, an innocent purchaser from a wrong-doer would be in a worse 
position than the wrong-doer himself,—a conclusion as shocking in point of 
justice as it would be anomalous in Jaw.11% 


While Dean Ames’ sentiment is laudable, his assumption is wrong. 
Most theives hide their conversions. Thus, the statute would not start to 
run on the thief until the presumably public sale to the purchaser. The 
statute would run against both the thief and the innocent purchaser from 
the date of the purchase.114 

In England, the problem of repose was solved along the line Dean 
Ames suggested. Tacking is permitted and adverse possession is now ef- 
fected by the terms of the limitations statute itself. Buckland and McNair 
explain that: 


It was accepted as law that the Statute of Limitation, 1623, as applied to per- 
sonal chattels, did not destroy title. In (Miller v. Dell) it was held that an ac- 
tion of detinue would not be barred unless the defendant could show that 
the particular cause of action on which he was being sued in respect of a 
wrongful act by him had not arisen within six years before the issue of the 
writ, so that he could not avail himself of an adverse possession previous to 
his own. Thus, if the person dispossessed could contrive, after the period of 
limitation was complete, to repossess himself of the object in a peaceable 
way, he could not be disturbed. In fact there was even greater need to ex- 
tinguish the title to goods, since otherwise a buyer from a person against 
whom an action was barred by lapse of time could be sued for converting the 
original owner’s goods. Hence section 3 of the Limitation Act, 1939, not on- 
ly makes lapse of time bar the dispossessed owner’s title, but also makes the 
time run from the original conversion or detention of the goods. The period 
is six years.115 


Although the O’Keeffe majority was forced to the conclusion that 
tacking is necessary, particularly with the adoption of the discovery rule, 
abolition of the old standards of adverse possession was not essential to 
achieve that result. Adverse possession continues to exist in New York, 
for example, where the law applies the even more liberal rule for plain- 
tiffs of demand and refusal against the purchaser’s possession.116 





113 Td. at 323. 

114 See 79 A.L.R.3d at 853, 855 (1977). 

Dean Ames next posited the problem of repose when C steals from B. In this situation A 
can recover from C for ten years after C’s theft from B (which was ten years after B’s theft 
from A). B, however, has twenty years to recover from C. In an action by A, C may tack, but 
in an action by B, C may not because this is a new conversion, as C’s act was a new wrong 
against B, but not against A. Ames, however, regrets that many courts in real estate cases 
disagree with his conclusion. Ames, supra note 13, at 322-23. 

115 BUCKLAND & McNair, ROMAN Law AND COMMON Law, 119-20 (2d ed. 1952) (footnote 
omitted). 

116 See text accompanying notes 109-11 supra, but note that the statute may start to run 
from the time the plaintiff has a right to make a demand, Stroganoff-Schebatoff v. Weldon, 
420 F. Supp. 18 (S.D.N.Y. 1976), even if the plaintiff may be ignorant, Federal Ins. Co. v. 
Fries, 78 Misc. 2d 805, 355 N.Y.S.2d 741 (Civ. Ct. 1974). 
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The benefit of adverse possession is that it vests title in the possessor 
who elects to meet its requirements.11”7 Although the O’Keeffe court states 
that the running of the statute of limitations ‘‘does not change the conclu- 
sion that at the end of the statutory period title wiil vest in the 
possessor,’’118 there still may be a problem. Without adverse possession 
the possessor has merely the shield of the statute of limitations but not 
the sword. The statute of limitations is normally a defense only and not 
an instrumentality for the transfer of title. Adverse possession, on the 
other hand, is a predicate for a cause of action.119 By analogy to a debtor- 
creditor situation, the running of the statute of limitations is usually said 
to render a claim unenforceable rather than void. The underlying debt is 
not obliterated; it simply is not collectable by right of action.12° The 
statute may be waived, however, or the claim may be revived with the 
defendant’s consent.121 





117 Cases are collected in 2 C.J., Adverse Possession § 647 (1915). 

118 Q’Keeffe II, 83 N.J. at 500, 416 A.2d at 874. 

119 In the following cases, the statute of limitations was held to be a shield only: In re: 

South Shore Co-op Ass’n. Inc., 23 F. Supp. 743 (1938), aff'd, 103 F.2d 336 (1939); Plant v. 
Johnson, 208 Ark. 217, 185 S.W.2d 711 (1945); Johnson v. Wynne, 64 Kan. 138, 67 P. 549 
(1902); Therrington v. South Brooklyn R. Co., 180 App. Div. 659, 168 N.Y.S. 322 (1917); 
Talbot v. Hall, 79 App. D.C. 96, 261 F.2d 244 (1920). In the following cases, the courts 
found adverse possession may be the basis for affirmative relief: Howell v. Hair, 15 Ala. 194 
(1849); Hicks v. Fluit, 21 Ark. 463 (1860); Woodcliff Gin Co. v. Kittles, 173 Ga. 661, 161 
S.E. 119 (1931); Stanley v. Earl, 15 Ky. (5 Litt.) 281, 15 Am. Dec. 66 (1824); Chapin v. 
Freeland, 142 Mass. 383, 8 N.E. 128, 56 Am. R. 701 (1886). 
Query: what are the rights of the possessor after limitations have run but without benefit of 
adverse possession? Can he sue a third person free of jus tertii? Is he vulnerable in a suit 
against the original owner to a counterclaim or set off? The common-law rule on detinue 
was that only the bailee could sue because he was liable to the bailor and was liable to the 
bailor because he had the action. POLLACK & MAITLAND, HisToRY OF ENGLISH LAW BEFORE THE 
TIME OF Epwarp I, 171-72 (2d ed. 1898). Thus, many having a limited right can sue those 
having a lesser right, but given the nature of the right of one holding simply by limitations 
and not by adverse possession, will the law afford affirmative relief? 

Consider the traditional forms of action. The writ of detinue was molded on the title ac- 
tions rather than the assizes; it dates from the 12th century and is closely connected with the 
writ of right. Id. at 177. 

The writ of detinue was originally only available where the defendant came into 
possession lawfully and unlawfully detained the goods. The elements for an action of 
detinue, that is, the detaining of a chattel are ‘‘(1) That the defendant came lawfully into 
possession of the goods as either by delivery to him, or finding them; (2) That the plaintiff 
have a property; (3) That the goods themselves be of some value; and (4) That they be 
ascertained in point of identity.’ II] Bl. Comm. 152 (1765). 

Detinue was a form of ‘‘real’’ or ‘‘title’’ action in the sense that the remedy obtainable 
was the return of the object or money. Conversion on the other hand dates from the middle 
of the 16th century. It was an outgrowth of trespass on the case which was an action made 
possible by the Statute of Westminister Ii [13 EDW I c 24 (1285)] which served as the war- 
rant for the variation of the writs of trespass so as to suit special cases. MAITLAND, THE FORMS 
OF ACTION AT COMMON Law, 51 (1909). Contra, PLUCKNETT, A CONCISE HISTORY OF THE COMMON 
Law 373 (5th ed. 1956) (trespass on the case arose without regard to this statute). 

Conversion was thus a possessory action for which only money damages could be 
awarded. One of the outgrowths of detinue as an action of right rather than simply posses- 
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Did the O’Keeffe court intend to weaken the possessor’s position 
after limitations period by abolishing adverse possession? It cited no 
authority for its statement and it failed to consider that in many jurisdic- 
tions the statute of limitations simply bars the plaintiff ’s remedy but 
does not, as adverse possession does, provide the present possessor with 
clear title. 

In these jurisdictions, however, there may be authority that while in 
form the statute of limitations bars the owner’s right to recover his prop- 
erty, it may have the added effect of transferring title to the property, 
where it is coupled with the doctrine of adverse possession. 122 Under this 
analysis, and by analogy to the doctrine of disseisin,123 the adverse 
possessor is treated as the owner of the property, subject only to the true 
owner’s assertion of his right to recover his property. If the true owner 
does not bring suit, the passage of the limitations period acts to confirm 
and make irrevocable the defeasible title which the converter already 
had. Thus, this approach does not suggest that adverse possession be 
discarded, merely that the statute of limitations, in effect, also transfers 
title. 

While this theory is interesting, it nevertheless suffers from the same 
flaw as the O’Keeffe court’s approach, namely, that the running of the 
statute of limitations still does not expressly vest title in the possessor, 
whereas adverse possession does. Although the O’Keeffe court noted that 
in New Jersey one statute relating to real estate does not expressly state 
that the expiration of time vests title in the possessor, it commented that 
other New Jersey statutes do so provide.!24 The court, however, was 
without statutory authority for stating that the expiration of the six-year 
period of limitations should vest title as effectively under their newly 
adopted discovery rule as under the doctrine of adverse possession. In 





sion is the sometimes advanced theory that the person bringing the action must show he has 
superior title to possession of the property against the whole world and that the defendant 
had possession of the property at the time that the suit began. Gilbreath v. Jones, 66 Ala. 129 
(1880). Would a mere ‘“‘title’’ by statute of limitations meet the requirement suggested by 
detinue as contrasted with trover? If the relief is to be the return of the object the plaintiff ’s 
entitlement should be stronger than for suit for damages. Similarly, an action for trover 
could lie for each assertion of dominion and control over a chattel, i.e., each such act is an 
independent tort, whereas detinue would not lie except for failure to return the chattel. 
Modern ‘‘replevin’’ or ‘‘conversion’’ claims for relief ostensibly bear little relationship to 
detinue and trover; however, they have their genesis in the common law. It is precisely 
because they do that confusion is engendered by such decisions as O’Keeffe II which raises 
the foregoing problem of entitlement and jus tertii. 

120 See, e.g., First Nat’l. Co. v. C.1.R., 289 F.2d 861, 865 (6th Cir. 1961). 

121 Id, See also Crown Coat Front Co. v. United States, 275 F. Supp. 10, 15 (S.D.N.Y. 
1967), aff’d 395 F.2d 160 (2d Cir.), cert denied. 393 U.S. 853 (1968). 

122 Petrovich, Recovery of Stolen Art: of Paintings, Statutes, and Statutes of Limita- 
tions, 27 U.C.L.A. L. REv. 1140 (1980). 

123 Td, at 1141. 


124 Q’Keffe II, 83 N.J. at 494, 416 A.2d at 874. 





558 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 4 


New Jersey, perhaps, the court could bring about these results by order. 
But it is less clear whether that will be the result in other jurisdictions. 

Also, the alternate approach mentioned above seems to mandate the 
continuance of the doctrine of adverse possession as it applies to chattels. 
For it is only through the use of this doctrine that the passage of the statute 
of limitations period can have the added effect of transferring title. 

Another problem which is not addressed is the very dilemma men- 
tioned by Buckland and McNair.125 If the person dispossessed contrives 
after the period of limitations to repossess the object, what is the result? If 
adverse possession is available the original owner will be deemed to have 
converted the object and will be subject to suit by the person from whom 
he has repossessed the object. If adverse possession is not applicable and 
limitations is but a bar, the person from whom the object is repossessed 
may not bring an action against the original owner, because the running 
of the statute has not truly transferred title. 

Adverse possession and statutes of limitations are distinct notions 
and each are useful to achieve justice. The use of both concepts will 
allow either party in one of the proverbial disputes, owners or 
possessors, to achieve repose by reason of his own action. He will not de- 
pend upon the weakness of his opponent’s case, a strong principal gover- 
ning entitlement in a court of law. 

It is submitted that it is clearly error to equate the running of the 
statute of limitations with adverse possession.!26 The statute of limita- 
tions starts to run when there has been an interference with or taking of 
the plaintiff ’s property. A conversion, however, is not the equivalent of 
an appropriation in favor of the defendant, although it could be. A bailee 
who refuses to return property is not necessarily claiming title in himself. 
If he does, and does so openly, that starts adverse possession. But the 
mere refusal to deliver starts the statute of limitations running for conver- 
sion only. The O’Keeffe court corrected the Appellate Division’s error, 
but it went too far in doing so. It abolished adverse possession in chattels 
on the grounds that as a basis for barring recovery it was too uncertain 
and too cumbersome to be workable.‘2” There is merit to this contention 
because it is difficult to set up an effective adverse and visible holding of 
chattels. Even public display is not all that notorious.1¢ 

Thus, a statute of limitations for conversion should commence, 
without regard to whether all the elements for adverse possession are in 
place. On this point, the O’Keeffe court was on solid ground. The court, 
however, neglected to examine the implications of its ruling beyond 
stating that at the end of the limitations period the title would vest in the 
defendant. Since that title would not be based on adverse possession, but 





See note 118 supra. 

See text accompanying note 115 supra. 

See notes 11-17 supra and accompanying text. 
See notes 22-25 supra and accompanying text. 
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merely on limitations, it would not be as good as the court may have 
assumed it to be. For example, what will the court do in the situation 
where there is more than one plaintiff who can sue? Assume that a work 
stolen from a museum was the subject of a fractional interest gift. Can one 
claimant become entitled to the discovery rule but the other not? What ti- 
tle can be vested under these circumstances? Adverse possession, if ap- 
plicable, bars all claimants. Even with the tacking allowed by the court, 
which will effectively bar others from suing, the title acquired under this 
approach still is simply by limitations only and not title by adverse 
possession. While Ames may not have seen a functional difference bet- 
ween a barred claim and a title acquired,12° many courts considering the 
equities between the parties do. In many jurisdictions this is a distinction 
with a difference.13° The O’Keeffe court should have stated instead that, 
solely for the purposes of determining when the statute of limitations on 
plaintiff ’s suit began to run, inquiry shall be limited to when all 
elements of a tort are in place, without regard to any adverse possession 
considerations. If the suit is barred, the next inquiry, if the defendant has 
also pleaded title by adverse possession, could be whether all the 
elements of adverse possession have taken place. If they have not, then 
defendant’s title is good against the plaintiff, but not necessarily against 
the world. If the elements of adverse possession exist, his title will be 
good against the world. There can be no inconsistency here because there 
can be no adverse possession if the statute of limitations has not run. The 
requirements for adverse possession are greater than those that trigger the 
statute, so this should be a defendant’s alternative defense. He can 
establish his title in one lawsuit once and for all, and avoid the sword 
and shield problem presented if his title is by limitations only. 

The holding in O’Keeffe abolishing adverse possession in favor of 
the discovery rule has another interesting sidelight which will make it 
more difficult to predict when an uncertain title will be quieted, namely 
whose law will be applied. The usual rule is that the law of the forum 
will be applied to determine if the statute of limitations has run,131 
whereas the law of the place of the transfer will be applied to determine 
the existence of a title by adverse possession. 132 

The O’Keeffe court discussed the conflicts question which apparent- 
ly the parties had not litigated, noting that, New Jersey has discarded the 
mechanical rule that the statute of limitations of the forum must be ap- 
plied in every suit on a foreign cause of action.133 The court instead has 
adopted five requirements for barring an action by applying a statute of 





See text accompanying note 13 supra. 
See note 119 supra. 
O'Keeffe II, 83 N.J. at 490, 416 A.2d at 868. 
Shelby v. Guy, 24 U.S. (11 Cranch) 361 (1826); RESTATEMENT (SECOND) CONFLICT OF 
Laws § 246 (1971). 
133 O’Keeffe II, 83 N.J. at 490, 416 A.2d at 868. 
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limitations other than that of New Jersey. They are: 1) If the cause of ac- 
tion arose in another state; 2) If the parties are all present and amenable 
to jurisdiction in the other state; 3) If New Jersey has no substantial in- 
terest in the matter; 4) If the substantive law of the other jurisdiction is 
applicable; or 5) If the limitations’ period of the other state has expired at 
the time of the commencement of the suit in New Jersey.134 The Supreme 
Court decided that none of the special factors were present in this case 
since none of the parties resided in New York and the paintings were 
located in New Jersey. Therefore, it applied the statute of limitations of 
the forum, New Jersey.135 The O’Keeffe court did not, however, discuss 
the conflicts question further. 

If adverse possession is relied upon by an innocent purchaser the 
question would be, what are the requirements for adverse possession in 
the state in which the property is located at the time a title by adverse 
possession is claimed to have been achieved? The RESTATEMENT (SECOND) 
CONFLICT OF LAWS, for example, states, 


Whether there has been a transfer of an interest in a chattel by adverse 
possession or by prescription and the nature of the interest transferred are 
determined by the local law of the state where the chattel was at the time the 
transfer is claimed to have taken place.1¢ 


The Restatement commentary makes it clear that whether a holding 
is or is not adverse is determined by the local law of the state in which 
the chattel is held. Upon the expiration of the statute of limitations of that 
state, the title will be transferred provided all the other requirements are 
met. Thereafter if the chattel is transferred to another state, even one 
which has a longer statute of limitations which has not yet run, the title 
by adverse possession will be recognized. 137 

If, for example, an innocent purchaser acquires a painting in New 
Jersey and brings it to Virginia, this person may look to Virginia law to 
determine when and how a title by adverse possession may be acquired. 
The application of the discovery rule, however, besides making it harder 
for this innocent purchaser to determine how to obtain a clear title, will 
subject this innocent purchaser to yet another dilemma. If New Jersey has 
a long arm statute, the person dispossessed in New Jersey may sue the in- 
nocent purchaser in New Jersey and rely upon the discovery rule to avoid 
a statute of limitations defense. But will the New Jersey courts now honor 
the defense of adverse possession determined in accordance with 
Virginia law as the Restatement suggests they must? The interplay be- 
tween long arm statutes and the statute of limitations as the 'aw of the 





134 Td. 

135 Jd, 

136 RESTATEMENT (SECOND) CONFLICT OF Laws § 246 (1971). 
137 Id., § 246, comment b, Illustration 2 (1971). 
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forum, coupled with the introduction of the discovery rule, will make it 
harder for an innocent purchaser of chattels with a defective title to ac- 
quire them in a discovery rule state and be able to go elsewhere to perfect 
title. 

If both adverse possession and the discovery rule are retained as 
legal devices an innocent purchaser has some ability to protect his status. 
Since the doctrine usually requires something more than country club 
display, it does not unduly prejudice a dispossessed plaintiff. 


CONCLUSION 


The O’Keeffe holding, if deemed persuasive elsewhere, may effect 
the legal position of bona fide purchasers and innocent finders of lost or 
stolen works of art. By abandoning the doctrine of adverse possession es 
it applies to an action in replevin for chattels and adopting instead the 
discovery rule, the court makes it easier for an innocent owner who has 
not slept on his rights to recover possession of his stolen property, since 
the statute of limitations does not begin to run until the owner knows or 
reasonably should know of the identity of the possessor of his stolen 
property. 

The discovery rule, coupled with a broad view of tacking, is certain- 
ly preferable to the mulitiplicty of suits that would result from the theory 
advanced by the minority. Nevertheless, adverse possession is a useful 
ancillary doctrine that can and should be retained so long as it is not 
totally equated with the statute of limitations. The holding in O’Keeffe is 
also preferable to that of Menzel v. List, which perpetuates the infirmities 
of title without provision for the plaintiff ’s showing of entitlement. The 
rule developed by the majority in O’Keeffe requires the plaintiff to 
demonstrate that he has not slept on his rights before the discovery rule is 
available to him. The discovery rule thus glosses over the old issues of 
when demand and refusal are needed, but if properly formulated, it tends 
to work toward facilitating the common law’s accommodation of the pro- 
blems of title in the world of art. 
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